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Title 3— 
The President 


[FR Doc. 86-2589 
Filed 2-3-86; 10:54 am] 
Billing code 3195-01-M 


Presidential Documents 


Proclamation 5437 of January 31, 1986 


Suspending Most-Favored-Nation Status for Afghanistan 


By the President of the United States of America 


A Proclamation 


Pursuant to sections 118{a}(1) and 552(a)(1) of Public Law 99-190, I have 
determined that it is appropriate to deny nondiscriminatory (most-favored- 
nation) trade treatment to the products of Afghanistan and thereby to cause 
such products to be subject to the rate of duty set forth in column number 2 of 
the Tariff Schedules of the United States. 


NOW, THEREFORE, I, RONALD REAGAN, President of the United States of 
America, acting under the authority vested in me by the Constitution and the 
statutes of the United States of America, including but not limited to sections 


~ 118(a)(1) and 552(a)(1) of Public Law 99-190, and section 604 of the Trade Act 


of 1974, do proclaim that: 


1. General headnote 3{d) to the Tariff Schedules of the United States (TSUS), 
listing those countries whose products are subject to the rate of duty set forth 
in column number 2 of the TSUS, is amended to include Afghanistan. 


2. This proclamation shall be effective with respect to articles entered, or 
withdrawn from warehouse for consumption, on and after the 14th day 
following the date of publication of this proclamation in the Federal Register. 


IN WITNESS WHEREOF, I have hereunto set my hand this thirty-first day of 
January in the year of our Lord nineteen hundred and eighty-six, and of the 
Independence of the United States of America the two hundred and tenth. 


fe eacliline: 
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[FR Doc. 86-2590 
Filed 2-3-86; 10:55 am] 
Billing code 3195-01-M 


Presidential Documents 


Proclamation 5438 of February 3, 1986 


National Safe Boating Week, 1986 


By the President of the United States of America 


A Proclamation 


Americans increasingly look to the water for recreation and relaxation. This 
year, approximately one-quarter of us will enjoy boating in one or more of its 
many and varied forms. Therefore, it is important that all those involved in 
recreational boating should put a high priority on safety. They should know 
and obey the rules of safe boating, and show courtesy and consideration on 
the water. 


The theme of this year’s National Safe Boating Week—‘Be Smart! Take a 
Boating Course!”—emphasizes the importance of learning the safe way to 
enjoy the sport of boating. Every year, more and more people engage in a 
variety of boating activities and our Nation's waters are increasingly utilized 
by a dazzling array of pleasure craft including sailboards, dinghies, ketches, 
catboats, outrigyers, sloops, power yachts, and high-speed motorboats. Lack of 
knowledge on the part of boat operators makes them liable to expose them- 
selves unnecessarily to hazards, thus endangering not only themselves, but 
others as well. A review of fatal boating accidents shows that over two-thirds 
were the fault of the operator. And less than one-quarter of these operators 
had received any kind of boating education. Through the observance of 
National Safe Boating Week, 1986, all Americans should be alerted to the 
importance of learning the rules of safe boating. 


In recognition of the need for boating safety, the Congress, by joint resolution 
approved June 4, 1958, as amended (36 U.S.C. 161), authorized and requested 
the President to proclaim annually the week commencing on the first Sunday 
in June as “National Safe Boating Week.” 


NOW, THEREFORE, I, RONALD REAGAN, President of the United States of 
America, do hereby proclaim the week begining June 1, 1986, as National Safe 
Boating Week. I also invite the Governors of the States, Puerto Rico, the 
Northern Mariana Islands, the Virgin Islands, Guam, and American Samoa, 
and the Mayor of the District of Columbia to provide for the observance of this 
week. 


IN WITNESS WHEREOF, I have hereunto set my hand this third day of 
February, in the year of our Lord nineteen hundred and eighty-six, and of the 
Independence of-the United States of America the two hundred and tenth. 


G2. 
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Presidential Documents 


Order of February 1, 1986 


Emergency Deficit Control Measures for Fiscal Year 1986 


By the authority vested in me as President by the statutes of the United States 
of America, including section 252 of the Balanced Budget and Emergency 
Deficit Control Act of 1985 (hereafter referred to as “the Act”), I hereby order — 
that the following actions be taken immediately to implement the required 
sequestration or reduction determined by the Comptroller General in his 
report dated January 21, 1986, under section 251 of the Act: 


(1) Each automatic spending increase which, but for the passage of the Act, 
would be first paid on or after the enactment of the Act during fiscal year 1986 
is suspended as provided in section 252(a)(6) and subject to provisions set 
forth in séttions 255, 256, and 257 of the Act. The programs with such 1986 
automatic spending increases subjeci to reduction in this manner, specified by 
account title, are: Central Intelligence Agency retirement and disability system 
fund; Civil service retirement and disability fund; Comptrollers general retire- 
ment system; Foreign service retirement and disability fund; Military retire- 
ment fund; National Oceanic and Atmospheric Administration retirement; 
Railroad Retirement Tier II; Retired pay, Coast Guard; Retirement pay and 
medical benefits for commissioned Public Health Service officers; Special 
benefits, Federal Employees’ Compensation Act; National Wool Act; Special 
milk program; and Vocational rehabilitation. 


(2) New budget authority and unobligated balances amounts for major 
National Defense functional category (050) are sequestered according to the 
procedures set forth in section 252(a)(2) of the Act. 


(3) For non-defense accounts in the Federal budget, the following are 
sequestered: new budget authority, new loan guarantee commitments, new 
direct loan obligations, and spending authority as defined in section 401(c)(2) 
of the Congressional Budget Act of 1974, as amended, and the reduction of 
obligation limitations, for each account and for each program, project, and 
activity, as defined pursuant to section 252(a)(1)(B){i) of the Act, or each 
budget account activity as defined pursuant to section 252(a)(1)(B){ii) of the 
Act. 


(4) For accounts making payments otherwise required by substantive law, 
the head of each Department or agency is directed to modify the calculation of 
each such payment to the extent necessary to reduce the estimate of total 
required payments for the remainder of the fiscal year (a) where payments are 
not made from spending authority as defined in section 401(c)(2) of the 
Congressional Budget Act of 1974, as amended, to the level of remaining 
budgetary resources or (b) where payments are made from spending authority 
as defined in section 401(c)(2) of the Congressional Budget Act of 1974, as 
amended, to the estimated level of payments included in the Comptroller 
General determination on January 21, 1986, of required sequestration or 
reduction action. 


(5) For accounts making commitments for guaranteed loans and obligations 
for direct loans subject to limitation otherwise required by substantive law, 
the head of each Department or agency is directed to modify the calculation of 
such commitments or obligations to the extent necessary to conform to the 
limitations established by the Act and specified in the Comptroller General 
determination of January 21, 1986. 
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{FR Doc. 86-2591 
Filed 2-3-86; 10:56 am] 
Billing code 3195-01-M 


(6) Each Department or agency head may, to the extent not otherwise 
prohibited by law, use existing authority to deobligate balances of budgetary 
resources as necessary to apply the required reduction or sequestration in as 
uniform a manner as possible for any person or other recipient entitled to 
payments under any formula-driven calculations specified in the substantive 
law. Deobligations may include budgetary resources obligations for which 


_ checks have not been issued or funds not eee disbursed (funds obligat- 


ed but unexpended). 


Also, the head of each Department or agency shall report the programs, 
projects, and activities information required by section 252(a)(5) (A) and (B) to 
the President of the Senate, the Speaker of the House, the Director of the 
Office of Management and Budget, and the Comptroller General, as instructed 
by ‘the Director of the Office of Management and Budget in Bulletin No. 86-7. 
For those programs in the National Defense function that have already been 
reported by program, project, and activity, no additional report is necessary. 
The reports of the Departments and agencies are hereby incorporated in this 
Order. 


I further direct the Director of Central Intelligence to report the programs, 
projects, and activities information required by section 252(a)(5) (A) and (B) 
on a classified basis to the appropriate committees of the Congress for the 
National Foreign Intelligence Program consistent with paragraphs 1 through 3 - 
of this Order and to so advise the President of the Senate, the Speaker of the 
House, the Director of the Office of Management and Budget, and the Comp- 
troller General, as instructed by the Director of the Office of Management end 
Budget. 


In accordance with section 252(a)(6)(A), amounts suspended, sequestered or 
reduced under this Order shall be withheld from obligation and amounts 
suspended or sequestered shall be permanently cancelled as of March 1, 1986, 
unless alternative legislation is enacted prior to that date. 


This Order shall be reported to the Congress and shall be published in the 
Federal Register. 


THE ‘WHITE HGUSE, 


February 1, 1986. 





Rules and. Regulations 
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S.C. 1510. 
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DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 


7 CFR Part 51 


United States Standards for Grades of 
Kiwifruit 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Finalization of interim final rule. 


sumMMARY: The Department has decided 
to leave in effect an interim final rule 
which amended the voluntary United 
States Standards for Grades of 
Kiwifruit. The Kiwifruit Growers of 
California requested amending the 
standards by changing the shape 
requirement for U.S. Fancy grade, the 
application of tolerances section, 
revising the requirements of the 
definition of fairly uniform in-size, and 
adding a section establishing the sample 
size for grade determination. The 
Agricultural Marketing Service has the 
responsibility, in cooperation with 
industry, to maintain current grade 
standards. 


EFFECTIVE DATE: February 4, 1986. 


FOR FURTHER INFORMATION CONTACT: 
Francis J. O'Sullivan, Fresh Products 
Branch, Fruit and Vegetable Division, 
Agricultural Marketing Service, U.S. 
Department of Agriculture, Room 2056, 
South Building, Washington, DC 20250, 
(202) 477-2185. 


SUPPLEMENTARY INFORMATION: This 
finalization of the interim final rule has 
been reviewed under USDA Procedures 
and Executive Order 12291 and 
designated as a “nonmajor rule.” 
Agricultural Marketing Service's 
Administrator, has determined that this 
rule will not have a significant economic 
impact on a substantial number of small 
entities as defined by the Regulatory 


Flexibility Act, Pub. L. 96-354 (5 U.S.C. 
601), because it reflects current 
marketing practices. 

The voluntary United States 
Standards for Grades of Kiwifruit 
became effective September 1982. 
Recently the Kiwifruit Growers of 
California requested that the standards 
be amended to change the shape 
requirement of the U.S. Fancy grade and 
application of tolerances; redefine fairly 
uniform in size requirements and add a 
section for sample size. The interim final 
rule became effective upon publication 
in the Federal Register (50 FR 40185) on 
October 2, 1985. 

The U.S. Fancy grade required fruit to 
be well formed. However, it was felt 
that the well formed requirement was 
too restrictive. This rule allows U.S. 
Fancy fruit to be fairly well formed; the 
same as the U.S. No. 1 grade. 

A provision was added to the 
application of tolerances permitting one 
fruit which is frozen or affected by 
decay in any consumer-size container; 
provided, that the average percentage of 
defects for the entire lot not exceed lot 
tolerances. Present application of 
tolerances allow.two such fruit in any 
container; provided, the average for the 
entire lot does not exceed the tolerance. 

The amended standards defined 
“fairly uniform in size” to mean that 
fruit in any container could not vary 
more than % inch in diameter. This rule 
incorporates a sliding scale approach to 
the problem by allowing a greater 
variation in diameter for larger fruit than 
for smaller. 

A section was added pertaining to 
sample size. This section will address 
sampling for new and old types of 
containers. These changes will bring the 
standards in line with current industry 
marketing practices. The rule provided 
interested persons with a period for 
comment through November 1, 1985, 
none were received. 


List of Subjects in 7 CFR Part 51 
Agricultural commodities. 


PART 51—[AMENDED] 


Accordingly, 7 CFR Part 51 is 
amended as follows: 

1. The authority citation for 7 CFR 
Part 51 continues to read as follows: 

Authority: Secs. 203, 205, 60 Stat. 1087, as 


amended, 1090 as amended, 7 U.S.C. 1622, 
1624. 
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2. The interim final rule published in 
the October 2, 1985, Federal Register (50 
FR 40185) revising the standards is 
adopted as a final rule. 


* * * * * 


Done in Washington, DC, on January 29, 
1986. . 


William T. Manley, 
Deputy Administrator, Marketing Programs. 


[FR Doc. 86-2361 Filed 2-3-86; 8:45 am] 
BILLING CODE 3410-02-M 


Food and Nutrition Service 
7 CFR Part 226 


Child Care Food Program; Audit 
Requirements and Use of Audit Funds 


AGENCY: Food and Nutrition Service, 
USDA. 


ACTION: Final rule. 


SUMMARY: The Department is amending 
the Child Care Food Program (CCFP) 
regulations by (1) revising the CCFP 
audit requirements to conform to the 
Single Audit Act of 1984, Office of 
Management and Budget-circulars, and 
the Department's Uniform Federal 
Assistance Regulations (7 CFR Part 
3015); and (2) outlining the permissible 
uses of funds available to perform 
audits in the program. This action is 
necessary to conform the CCFP audit 
requirements with other Federal audit 
requirements. 

EFFECTIVE DATE: March 6, 1986. 
appress: Copies of all written 
comments on the proposed rule are, 
available for review during normal 
business hours at 3101 Park Center 
Drive, Room 509, Alexandria, Virginia 
22302. 

FOR FURTHER INFORMATION CONTACT: 
Lou Pastura, Chief, Policy and Program 
Development Branch, Child Nutrition 
Division, FNS, USDA, Alexandria, 
Virginia 22302, (703) 756-3620. 
SUPPLEMENTARY INFORMATION: 


Classification 


This action has been reviewed under 
Executive Order 12291 and has been 
classified not major because it will not 
have an annual effect on the economy of 
$100 million, will not cause a major 
increase in costs or prices for Program 
participants, individual industries, 





Federal agencies, State or local 
government agencies or geographic 
regions, and will not have a significant 
economic impact.en.competition, | 
employment, investment, productivity, 
innovation, or the ability of U.S.-based 
enterprises to compete with foreign- 
based enterprises in domestic or foreign 
. Taarkets. 

This regulation has also been 
reviewed with regard to the 
requirements of the Regulatory 
Flexibility Act (5 U.S.C. 601-612). 
Pursuant to the review, the 
Administrator of the Food and Nutrition 
Service has certified that this final rule 
does not have a significant economic 
impact on a substantial number of small 
entities. 

In accordance with the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3507), 
the reporting and recordkeeping 
requirements that are included in this 
final rule have been approved by the 
Office of Management and Budget 
(OMB) under clearance 0584-0055. 

This program is listed in the Catalog 
of Federal Domestic Assistance under 
No. 20.558 and is subject to the 
provisions of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. (Cite 7 CFR 3015, Subpart V, 48 
FR 29112, June 24, 1983; 49 FR 22675, 
May 31, 1984; 50 FR 14088, April 10, 1985, 
as appropriate and any subsequent 
notices that may apply.) 


Background 

On April 12, 1983, the Department 
published a preposed rule at 48 FR 15637 
to amend Section 226.8 (a), {b), (c) and 
(d) to bring the Child Care Food Program 
(CCFP) into conformity with the audit 
requirement established in the 
Department's Uniform Federal 
Assistance Regulations (7 CFR 3015.70 
ff) and in OMB circulars A-102 (the 
predecessor to current circular A-128) 
ang,A-110. Basically, that audit 
requirement mandated that public and 
private nonprofit organizations arrange 
and pay for organization-wide audits 
(OWAs) at least once every two years. 
That mandate differed from the long 
standing CCFP audit provision, which 
required State agencies to arrange for 
program specific audits of all 
participating institutions at least once 
every two years. 

Because Part 3015 and the OMB 
circulars take precedence in this matter, 
the Department is required to implement 
OV.’As in the CCFP. However, section 
17(i) of the National School Lunch Act 
provides a specific fund to be made 
available to States for the purpose of 
conducting audit of the CCFP. Since the 
implementation of OWAs raised several 


questions concerning the use of CCFP 


audit monies, the Department issued the . 


proposed regulation cited above, 
authorizing State agencies to use these 
funds to pay for OWAs, provided the 
CCFP is tested as part of the OWA. The 
proposal further provided that if State 
agencies elect not to fund OWAs, they 
could use these monies to conduct 
program specific audits of institutions 
for which no OWA is conducted during 
a two year period. A 60-day comment 
period was established, and commenters 
were requested to focus their 
discussions on the utilization of audit 
monies, over which the Department has 
discretion, rather than on the 
nondiscretionary implementation of 
OWAs. Twenty commenters responded 
during the official comment period (nine 
from within FNS or the Department, 
eight State agencies, one institution and 
two interested parties). An additional 21 
comments were submitted after the 
comment period ended (19 institutions, 
one FNS staff and one State agency), 
and these comments were also 
considered. 

Before a final rulemaking responding 
to commenters’ concerns could be — 
published, Congress enacted the Single 
Audit Act of 1984 (Public Law 98-502) 
(SAA), which established new audit 
requirements for State and local 
governmental recipients. In conformance 
with this legislative change, OMB has 
issued a new management circular 
pertaining to governmental agencies (A- 
128), and the Department is proceeding 
to amend 7 CFR Part 3015. Since the 
Department has no discretion over 
matters mandated by the law, this final 
rulemaking has been revised somewhat 
from the proposal in order to 
incorporate the new statutory 
requirements by. reference to Part 3015 
and the appropriate OMB circulars. 
However, the law and the circulars - 
remain silent .on several issues that 
directly affect the'CCFP. This final rule 
establishes guidelines in these areas. 
The remainder of this preamble, 
therefore, discusses the discretionary 
policies adopted by the Department and 
addresses the concerns expressed by 
commenters. 

A few commenters addressed 
themselves generally to the subject of 
OWAs. Of these commenters, four 
approved of the requirement, while five 
disapproved, preferring to retain 
program specific audits. As noted above 
and in the preamble to the proposed 
rule, the Department has no discretion in 
this area. OMB circulars have generally 
mandated QWAs for all public and 
private nonprofit organizations 
participating in Federal programs, and 
the Single nonprofit organizations 
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in Federal programs, and 


participating 

the Single Audit Act reaffirmed this 
requirement for governmental recipients. 
Part 3015 reiterates this mandate for 
USDA programs, and this regulation 
implements the requirement for the 


In response to a variety of comments, 
the Department is taking this 
opportunity to issue the following 
clarifications. First, the OWA applies to 
all funds received by an institution, 
including State, local and private grants. 
The purpose of an OWA is to test the 
overall integrity of an onganization’s 
accounting practices. Therefore, ail 
aspects of an institution's funding must 
be subject to audit in order for that audit 
to be a valid examination of the 
organization. Secondly, institutions 
receiving Federal funds are subject to 
OWAs even if there is only one source 
of funding. The intent of OWAs is to 
provide information about the integrity 
of the organization's system of 
accounting without the duplication and 
inefficiency occasioned by separate 
program specific audits. If the total grant 
is provided by a single source (e.g., the 
CCFP), the institution is still responsible 
for arranging and paying for the audit. 
Finally, the failure of an institution to 
have an OWA would not necessarily 
result in the institution's termination 
from the CCFP. The State agency would 
need to consider the individual 
circumstances and determine 
appropriate mney on a case-by-case 
basis. 

Following is a discussion of the major 
issues raised by commenters. 

1. Utilization of Audit Funds. Three 
commenters expressed general approval 
of the Department's proposal to allow 
States to use CCFP audit monies to pay 
part of the cost of OWAs. Six 
commenters objected te one or another 
aspect of this proposal on various 
grounds ranging from the belief that no 
funding should be made available for 
any OWAs to the opinion that CCFP 
audit monies should be used to fund the 
entire cost of the audit regardless of 
whether or not the CCFP is tested. Some 
commenters also appeared to confuse 
the audit monies with State 
administrative Expense (SAE) funds. To 
eliminate any misunderstanding, the 
Department emphasizes that CCFP audit 
monies are a separate fund authorized 
by law for the specific purpose of 
auditing CCFP institutions. The 
Department considers, therefore, that 
these funds can be used for any audit 
which tests the CCFP, whether 
organization-wide or program specific. 
The Department further considers, 
however, that the intent of the law 
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precludes payment of these monies for 
any OWA which does not test the CCFP. 
Consequently, this final rule retains this 
provision from the proposal. It should be 
noted, moreover, that the decision 
whether or not to defray the cost of 
OWAs which test the CCFP is entirely 
at the State agency's discretion. 

The Department received several 
comments requesting clarification of the 
conditions under which CCFP monies 
may be used for OWAs. Ten 
commenters requested the Department 
to stipulate the portion of the OWA 
eligible for CCFP funding. Five 
commenters requested clarification of 
what would constitute a “test” of the 
program, and four commenters wished 
to know if payment would be made to 
the institution or to the auditor. The 
Department agrees that clarification of 
these points is needed; therefore, the 
final rule incorporates the following 
modifications. First, the maximum share 
of an OWA which the State may 
reimburse using CCFP audit monies 
equals the CCFP’s portion of the 
institution's total Federal funding. Since 
OWAs are conducted to fulfill Federal 
audit requirements and might not 
conform to requirements for non Federal 
funds, the Department believes that it is 
reasonable to consider only Federal 
funds in determining the CCFP’s share of 
an audit's cost. If, for example, CCFP 
funding represents 50 percent of the 
total Federal funds received by the 
institution, the State agency may use 
CCFP audit funds to pay for up to 50 
percent of the cost of the audit, as long 
as the CCFP is tested. By “tested”, the 
Department means a test as stipulated 
in section 10.558 of the Compliance 
Supplement to OMB circular A-128, and 
this stipulation has been incorporated 
into this final rule. Finally, the final rule 
specifies that any audit monies used by 
State agencies to fund OWAs will be 
paid directly to the institution. 

Three additional issues pertaining to 
State agency flexibility were raised. 
Some commenters requested 
clarification as to whether the State 
agency would be required to use CCFP | 
audit funds for OWAs or would be 
allowed to use these monies for other 
purposes, such as program specific 
audits or reviews. While State agencies 
may assist institutions with the expense 
of OWAs, the Department emphasizes 
that they are not required to do so. The 
State agency has discretion to decide 
how best to utilize its audit monies. To 
this end, the State agency may, if it 
wishes, use audit funds to conduct 
program specific audits of institutions 
which are not currently subject to 
OWAs or for which the State agency 


considers program specific audits to be 
needed. The State agency also may use 
these monies for administrative reviews, 
provided that all program specific audits 
which the State is required to conduct 
have been paid for. The reference to 
reviews formerly in Section 226.8(c) was 
inadvertently omitted from the proposed 
rule; the provision has been reinstated 
in this final rule. Finally three 
commenters suggested that State 
agencies should not be required to “use” 
the audit funds in the year in which they 
are allocated but only to “obligate” 
them. The Department agrees that this 
language would allow State agencies 
greater flexibility while continuing to 
meet the intent of the provision. 
Therefore, the final rule reflects this 
change in § 226.8(d). 

2. Burden on Small Institutions. 
Seventeen commenters expressed 
concern that small institutions might not 
be able to bear the financial burden 
imposed by OWAs. It has been 
recognized that some smaller 
institutions may have difficulty meeting 
the expense of an audit. Therefore, the 
SAA specifically exempts smaller 
government agencies from the 
requirements of the law, and OMB has 
authorized an exception for the CCFP to 
the OWA requirement for nonprofit 
organizations receiving less than $25,000 


in Federal funds annually. Moreover, the ~ 


Department also considers that many 
smaller institutions which are still 
requred to have OWAs generally 
receive most, if not all, of their Federal 
funds from the CCFP. Consequently, if 
an OWA tests the CCFP, the institution 
will frequently qualify for CCFP audit 
monies sufficient to defray the audit's 
cost. For these reasons, the OWA 
requirement should not be burdensome 
for small institutions. 

3. Audit Guidance. Several 
commenters requested specific guidance 
pertaining to the content and conduct of 
OWAs. In addition, two commenters 
expressed concern with the standards 
which individual auditors must meet in 
order to be approved to perform audits 
of Federal programs. While it is not 
appropriate to provide guidance on 
technical points in this rulemaking, the 
Department does wish to point out that 
guidance and assistance are available-to 
institutions subject to OWAs. Moreover, 
specific government-wide standards 
have been established for auditors. The 
requirements for an OWA for public 
institutions are found in the Compliance 
Supplement for Single Audits of State 
and Local Governments (Revised April 
1985) issued by OMB. Requirements for 
OWAs of private nonprofit 
organizations are included in 


Attachment F to OMB circular A-110. 
Auditor standards are discussed in 
Standards for Audits of Governmental 
Organizations, Programs, Activities and 
Functions (Yellow Book), issued by the 
General Accounting Office. 

4. Underpayment Disregard. The 
Department received two comments 
suggesting that States should be 
authorized to disregard underpayment 
of less than $100. The purpose of the 
disregard would be to relieve the State 
agency of the burden associated with 
processing payments for relatively small 
amounts of money. The Department 
recognizes that State agencies may 
occasionally incur a disproportionate 
burden when reimbursing institutions 
for minor underpayments. However, 
institutions are entitled by law to their 
entire reimbursement, provided they 
have fulfilled their contractual 
obligations by serving meals to eligible 
children or otherwise i 
approved costs in their operation of the 
progrem. Therefore, the Department 
considers that an underpayment 
disregard is not appropriate for the 
CCFP. 


List of Subjects in 7 CFR Part 226 


Day care, Food assistance programs, 
Grant programs—Health, Infants and 
children, Surplus agricultural 
commodities. 


Accordingly, Part 226 is amended as 
follows: _~ 


PART 226—CHILD CARE FOOD 
PROGRAM 


1. The Authority citation for Part 226 
continues to read as follows: 

Authority: Sections 803, 810 and 820, Pub. L. 
97-35, 95 Stat. 521-535 (42 U.S.C. 1758, 1766); 
Section 2, Pub. L. 95-627, 92 Stat. 3603 (42 
U.S.C. 1766); section 10, Pub. L. 89-642, 80 
Stat. 889 (42 U.S.C. 1779), unless otherwise 
noted. 


2. Section 226.8 is amended by 
revising paragraphs (a), (b), (c) and (d), 
to read as follows: 


§ 226.8 Audits. 


(a) Unless otherwise exempt, audits at 
the State and institution levels shail be 
conducted in accordance with the Office 
of Management and Budget’s Circulars 
A-128 and A-110 and the Department's 
Uniform Federal! Assistance Regulations 
(7 CFR Part 3015). Title XX proprietary 
institutions not subject to organization- 
wide audits shall be audited by the 
State agency at least once every two 
years. 

(b) The funds provided to the State 
agency under § 226.4(h) may be made 
available to institutions to fund a 





portion of organization-wide audits, 
provided that the organization-wide 
audit includes tests of the CCFP in 
accordance with Section 10.558 of the 
Compliance Supplement to OMB 
Circular A-128. The funds provided to 
an institution for an organization-wide 
audit shall not exceed the portion of the 
audit's cost equal to the CCFP’s portion 
of the total Federal grant. 

(c) Funds provided under § 226.4(h) 
may be used by the State agency to 
conduct program-specific audits of 
institutions not subject to organization- 
wide audits, or for which the State 
agency considers program specific 
audits to be needed. The State agency 
may use any funds remaining after all 
required program-specific audits have 
been performed to conduct 
administrative reviews of institutions. 

(d) Funds provided under § 226.4(h) 
may only be obligated during the fiscal 
year for which those funds are 
allocated. If funds provided under 
§ 226.4(h) are not sufficient to meet the 
requirements of this section, the State 
agency may then use available State 
administrative expense funds to conduct 
audits, provided that the State agency is 
arranging for the audits and has not 
passed the responsibility down to the 
institution. 

Dated: January 29, 1986. 

Robert E. Leard, 

Administrator, Food and Nutrition Service. 
[FR Doc. 86-2451 Filed 2-3-86; 8:45 am] 
BILLING CODE 3410-30-M 


DEPARTMENT OF ENERGY 
Office of the Secretary 
10 CFR Part 600 


Financial Assistance Rules 


AGENCY: Department of Energy (DOE). 
ACTION: Final rule. 


SUMMARY: This document makes final 
an interim rule which amended 10 CFR 
Part 600, Financial Assistance Rules, 
Subparts A, B, and C, and added a new 
Subpart D to implement the Single Audit 
Act of 1984 (Pub. L, 98-502) (Act) and 
Office of Management and Budget 
(OMB) Circular A-128, Audits of State 
and Local Governments, issued pursuant 
to that Act. The intended effect of the 
rule is to achieve uniform Government- 
wide implementation of these audit 
requirements. The final rule also makes 
a limited technical amendment within 
one section of 10 CFR Part 600 that is 
affected by the new audit requirements. 


DATES: This final rule was published as 
an interim final rule (50 FR 42354 et seq., 
October 18, 1985) and was effective on 
that date; the technical amendment to 
§ 600.310 and the adoption of the interim 
rule as a final rule is effective February 
4, 1986. 
FOR FURTHER INFORMATION CONTACT: 
Ellen Feinsilber, Business and Financial 
Policy Branch (MA-421.2), U.S. 
Department of Energy, (202) 252-8173; 
Paul Sherry, Office of the Assistant 
General Counsel, Procurement and 
Financial Incentives (GC-43), U.S. 
Department of Energy, (202) 252-1526. 


SUPPLEMENTARY INFORMATION: 


Table of Contents © 


I. Background 
Il. Review Under Executive Order 12291 


Ill. Review Under the Paperwork 
Reduction Act 

IV. Review Under the Regulatory 
Flexibility Act 

V. Review Under the National 
Environmental Policy Act 

List of Subjects 


I. Background 


The Single Audit Act of 1984 (Pub. L. 
98-502) builds upon earlier efforts to 
improve audits of Federal aid programs. 
The Act requires State or local 
governments that receive $100,000 or 
more a year in Federal funds to have an 
audit made for that year. Section 7505 of 
the Act requires the Director of the 
Office of Management and Budget 
(OMB) to prescribe policies, procedures, 
and guidelines to implement the Act. On 
April 12, 1985, OMB issued OMB 
Circular A-128, Audits of State and 
Local Governments, pursuant to the 
Single Audit Act. The Circular was 
subsequently published in the Federal 
Register on May 6, 1985 (50 FR 19114). 
Consistent with the Department of 
Energy's (DOE's) comprehensive 
revision of 10 CFR Part 600 (47 FR 44076, 
October 5, 1982), which implements 
OMB Circulars A-102 and A-110, DOE 
in its interim final rulemaking (50 FR 
42354 et seq., October 18, 1985) adopted 
an approach to implementation of OMB 
Circular A-128 which DOE felt met the 
combined objectives of communicating 
to the affected recipient community 
those requirements with which they 
must comply and of meeting OMB 
requirements for uniform agency 
implementation. DOE invited public 
comments on its October 18, 1985 
interim final rule, however, no 
comments were received. DOE is, 
therefore, issuing the interim final rule in 
final form with one technical change. On 
December 6, 1985 (50 FR 50027), OMB 
published a notice designating the 
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Census Bureau, Department of 
Commerce, as the central clearinghouse 
for audit reports under OMB Circular A- 
128. The specific address for the 
clearinghouse has, therefore, been 
included in § 600.310(h) of the final rule. 


Il. Review Under Executive Order 12291 


In accordance with the requirements 
of Executive Order 12291 (February 27, 
1981), this rulemaking has been 
reviewed by OMB. 

DOE has concluded that the rule is not 
a “major rule” because its promulgation 
will not result in (1) an annual effect on 
the economy of $100 million or more, (2) 
a major increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions, or (3) 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States based 
enterprises to compete in domestic or 
export markets. 


Ill. Review Under Regulatory Flexibility 
Act 


As indicated in the preamble to the 
interim final rule, this rule was reviewed 
under the Regulatory Flexibility Act of 
1980 (Pub. L. 96-354, 94 Stat. 1164), 
which requires preparation of a 
regulatory flexibility analysis for any 
rule that is likely to have a significant 
economic impact on a substantial 
number of small entities, i.e., small 
businesses, small organizations, and 
small governmental jurisdictions. At 
that time, DOE certified that this rule 
would not have a significant economic 
impact on a substantial number of small 
entities, and no regulatory flexibility 
analysis was prepared. In the absence of 
any public comments on the DOE 
certification in the interim final rule, 
DOE certifies that this final rule will not 
have a significant economic impact on a 
substantial number of small entities and, 
accordingly, no final regulatory 
flexibility analysis has been prepared. 


IV. Review Under the Paperwork 
Reduction Act 


The information collection and 
recordkeeping requirements imposed by 
this final rule are subject to the 
provisions of the Paperwork Reduction 
Act of 1980 (44 U.S.C. Chapter 35). A 
control number to be issued by OMB for 
information collections under Circular 
A-128 will apply to the information 
collection and recordkeeping 
requirements imposed by this rule. 
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V. Review Under the National 
Environmental Policy Act 


DOE has concluded that promulgation 
of this final rule would not represent a 
major Federal action having significant 
impact on the human environment under 
the National Environmental Policy Act 
(NEPA) of 1969 (42 U.S.C. 4321 et seq. 
(1976), the Council on Environmental 
Quality Regulations (40 CFR Parts 1500- 
1508), and the DOE guidelines (10 CFR 
Part 1021) and, therefore, does not 
require an environmental impact 
statement or an environmental 
assessment pursuant to NEPA. 


List of Subjects in 19 CFR Part 600 


Accounting, Audit, Cooperative 
agreements, Educational institutions, 
Grant programs-energy, Indian tribes, 
Local governments, States. 

Issued in Washington, DC, January 24, 
1986. 

Berton J. Roth, 
Director, Procurement and Assistance 
Management Directorate. 


PART 600—[AMENDED] 


The interim rule published October 18, 
1985 {50 FR 42354) which amended 10° 
CFR Part 600 is adopted as final with the 
following changes: 

1. The authority citation for 10 CFR 
Part 600 continues to read as follows: 

Authority: Secs. 644 and 646, Pub. L. 95-91, 
91 Stat. 599 (42 U.S.C. 7254 and 7256); Pub. L. 
97-258, 96 Stat. 1003-1005 (31 U.S.C. 6301- 
6308), unless otherwise noted. 


2. Section 600.310 Audit Reports is 
amended by revising paragraph (h) as 
set forth below: 


§ 600.310 Audit reports. 
* * * * * 

(h) Recipients of more than $100,000 in 
Federal funds shall submit one copy of 
the audit report within 30 days after 
issuance to the Bureau of the Census, 
Data Preparation Division, 1201 E. 10th 
Street, Jeffersonville, Indiana 47132, 
Attn: Single Audit Clearinghouse. The 
clearinghouse will keep completed 
audits on file and follow up with State 
and local governments that have not 
submitted required audit reports. 


. * * * . 


[FR Doc. 86-2295 Filed 2-3-86; 8:45 am] 
BILLING CODE 6450-01-M 


SMALL BUSINESS ADMINISTRATION 
13 CFR Part 115 


Surety Bond Guarantee 
AGENCY: Small Business Administration. 


ACTION: Policy statement and request for 
comments. 


summary: On the effective date stated 
below, SBA will reduce its guarantees of 
surety bonds to 80% of the surety’s loss 
on all contracts up to the statutory limit 
of $1 million. This policy change has 
been adopted in response to the 
markedly increased demand for surety 
bond guarantees. The intended effect of 
this change is to allow SBA resources to 
benefit a greater number of small 
businesses. 


DATES: Effective March 6, 1986. 
Comments should be received on or 
before March 6, 1986. 


ADDRESS: Comments may be addressed 
te Howard F. Huegel, Director, Office of 
Surety Guarantees, Small Business 
Administration, 4040 No. Fairfax Drive, 
Arlington, Virginia 22203. 

FOR FURTHER INFORMATION CONTACT: 
Howard F. Huegel, (703) 235-2900. 
SUPPLEMENTARY INFORMATION: Section 
411 of the Small Business Investment 
Act, 15 U.S.C. 694a, authorizes SBA to 
guarantee a surety against up to 90% of 
its loss. resulting from the breach of the 
terms of a bond by a small concern on 
any contract up to $1 million. Current 
SBA policy, as set forth in 13 CFR 
115.2(b) is to pay up to 90% of loss under 
a bonded contract up to $250,000, and up 
to 80% on contracts beyond that amount, 
not to exceed $1 million. Early in 1981 
SBA's level of authorization to issue 
surety bond guarantees was reduced 
from $1.6 billion to $1.2 billion, 
representing a reduction, on the basis of 
the present policy, from approximately 
$1.84 billion to’$1.37 billion in contract 
amounts. At the same time underwriting 
criteria were redesigned to improve 
portfolio quality. The impact of these 
and subsequent changes was mitigated 
by a business recession which reduced 
program demands, resulting in a drop 

of the volume of surety bond guarantees. 
With the economic recovery beginning 
in 1983, followed by a boom in the 
construction industry, the demand for 
surety bond guarantees increased to and 
beyond the authorized level, mainly in 
the latter part of 1985. 

At the same time, increased losses in 
the insurance industry, and consequent 
failures of insurance companies, have 
caused a servere shrinkage in the 
capability of the insurance industry as a 
whole to handle insurance demand. This 
shrinkage apparently resulted in a sharp 
decline in surety bond availability to 
small contractors from standard 
sureties, and in a corresponding 
increase in the demand for SBA’s 
guarantees. Our efforts to meet this 
demand have prematurely exhausted 
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our authorized guarantee level for the 
first quarter of Fiscal Year 1986. This 
exhaustion of SBA's program has caused 
severe hardship to some small business 
contractors unable to obtain contracts 
requiring bonds, which include nearly 
all government contracts. Since in the 
present climate an increase in our 
authorized guarantee level cannot be 
expected, and because our guarantee 
authority is aliotted in quarterly 
increments, we must anticipate that our 
authority will again be exhausted before 
the end of each calendar quarter as long 
as present conditions prevail. It has 
therefore become necessary to curtail 
our present policy. 

Our present policy, based on a 
quarantee authority of $1,115 million 
(further reduced under Pub. L. No. 99- 
177 (Gramm-Rudmann-Hollings) to 
$1,067 million), has enabled us to satisfy 
guarantee demands for approximately 
10,800 contracts aggregating $1,282 
million in contract amount. We must 
extend our authorized program level to 
accommodate a larger contract total, 
while realizing that there is no 
practicable way to meet the entire 
demand. At the same time we must 
avoid, as best we can, discouraging 
surety companies from participation in 
this program. Any reduction in our 
guarantee percentage would increase 
the risk of the surety disproportionately. 
Accordingly, SBA must weigh guarantee 
percentage reduction against possible 
reduction of industry participation. With 
this dilemma in mind, SBA has 
considered several ways to stretch our 
guarantee authority. Of these, the 
reduction of SBA's guarantee to 80% for 
all contracts—not, as now, 90% for 
contracts below $250,000, and 80% for 
contracts above the amount—appears 
the simplest in its application and the 
most promising in terms of benefit to 
small business and acceptability to the 
industry. We estimate that the stated 
reduction would enable us to guarantee 
bonds on approximately 11,700 contracts 
for an aggregate contract amount of 
$1,394 million, as compared to 10,800 
contracts for $1,282 million in FY 1985. 
We believe that this reduction would 
permit the greatest increase in bonding 
authority compatible with maximum 
participation in the surety bond 
guarantee program by the surety 
bonding industry. 

The policy announced here will 
become effective thirty days after the 
date of this publication. Accordingly, 
SBA will guarantee final bonds on any 
contract for which bid bonds were 
approved and guaranteed before or 
during the delay period, subject to and 
in accordance with current regulations. 





This policy will remain in force as long 
as the conditions described above, or 
any of them, obtain. 

It should be noted that the indicated 
percentages are maximum figures, an 
that SBA will continue to reserve the 
right, now stated in § 115.6(b), to vary 
terms, depending on its experience with 
a particular surety. 

Dated: January 17, 1986. 

James C. Sanders, 

Administrator. 

[FR Doc. 86-2022 Filed 2-3--86; 8:45 am] 
BILLING CODE 8025-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 
[Docket No. 85-NM-78-AD; Amdt. 39-5229] 


Airworthiness Directives; SAAB- 
Fairchild Corporation Model SF-340A 
Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment adds a new 
airworthiness directive (AD) that 
requires modification of the empennage 
deicer boot system and the nacelle inlet 
protection device on certain SAAB 
Fairchild Model SF-340A airplanes. 
These actions are necessary to prevent 
water accumulation and subsequent 
freezing. Ice formations may prevent 
operation of the tail deicer system and 
prevent proper draining of the nacelle. 
DATE: Effective March 13, 1986. 
ADDRESSES: The service bulletins 
specified in this AD may be obtained 
upon request to SAAB Fairchild 
Corporation, Product Support, S.58188, 
Linkoping, Sweden, or may be examined 
at the FAA, Northwest Mountain 
Region, 17900 Pacific Highway South, 
Seattle, Washington, or the Seattle 
Aircraft Certification Office, 9010 East 
Marginal Way South, Seattle, 
Washington. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Harold N. Wantiez, Standardization 
Branch, ANM-113; telephone (206) 431- 
2977. Mailing address: FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington 
98168. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend Part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive which requires 
modifications to the empennage deicer 
boot pneumatic system, the nacelle inlet 
deice protection system, and the engine 


control cables, to prevent freezing, was 
published in the Federal Register on 
August 26, 1985 (50 FR 34495). 

Interested parties have been afforded 
an opportunity to participate in the 
making of this amendment. No 


- comments were received; however, the 


reference to SAAB-Fairchild Service 
Bulletin SF 340-76-006, dated February 
8, 1985, which describes a modification 
to the engine control cables, has been 
deleted from this final rule because it 
has been superseded by another service 
bulletin. Modification of the control 
cables will be the subject of separate 
rulemaking action. 

After careful review of the available 
data, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the change 
mentioned previously. 

It is estimated that 15 airplanes will 
be affected by this AD, that it will take 
approximately 11 manhours per airplane 
to accomplish the required actions, and 
that the average labor cost will be $40 


‘per manhour. Modification parts are 


estimated to be nominal. Based on these 
figures, the total cost impact of this AD 
is estimated to be $6,600. 

For the reasons discussed above, the 
FAA has determined that this regulation 
is not considered to be major under 
Executive Order 12291 or significant 
under DOT Regulatory Policies and 
Procedures (44 FR 11034; February 26, 
1979) and it is further certified under the 
criteria of the Regulatory Flexibility Act 
that this rule will not have a significant 
economic effect on a substantial number 
of small entities because of the minimal 
cost of compliance per airplane ($440.). 
A final evaluation has been prepared for 
this regulation and has been placed in 
the docket. 


List of Subjects in 14 CFR Part 39 
Aviation safety, Aircraft. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends § 39.13 of Part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—[AMENDED] 


1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


2. By adding the following new 
airworthiness directive: 
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SAAB-Fairchild: Applies to Model SF-340A 
series airplanes as listed in each service 
bulletin cited below, certificated in any 
category. Compliance is required within 
60 days after the effective date of this 

‘AD. To prevent moisture accumulation, 
accomplish the following, unless 
previously accomplished: 

A. Modify the empennage deicer boot 
pneumatic system in accordance with SAAB- 
Fairchild Service Bulletin SF 340-30-008, 
Revision 1, dated February 11, 1985. 

B. Modify the nacelle inlet protection 
device exhaust nozzle in accordance with 
SAAB-Fairchild Service Bulletin SF O-- 
002, Revision 1, dated April 3, 1985. 

C. Alternate means of compliance which 
provide an acceptable level of safety may be 
used when approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Northwest Mountain Region. 

D. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base for the 
accomplishment of inspection and/or 
modifications required by this AD. 


All persons affected by this directive 
who have not already received the 
appropriate service documents from the 
manufacturer may obtain copies upon 
request:to SAAB-Fairchild Corporation, 
Product Support, $.58188, Linkoping, 
Sweden. These documents may be 
examined at the FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, Seattle, Washington, or the 
Seattle Aircraft Certification Office, 
9010 East Marginal Way South, Seattle, 
Washington. 

This Amendment becomes effective March 
13, 1986. 

Issued in Seattle, Washington, on January 
27, 1986. 

Wayne J. Barlow, 

Acting Director, Northwest Mountain Region. 
[FR Doc. 86-2333 Filed 2-3-86; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 


[Docket No. 85-NM-62-AD; Amdt. 39-5105] 


Airworthiness Directives; Boeing 
Model 737-300 Series Airplanes 
Equipped With Plessey Type 8240 
Mark 1, 2, or 3 Fuel Boost Pumps 
(Correction) 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Correction of Final Rule. 


SUMMARY: This action corrects 
Airworthiness Directive (AD) T85-11-52, 
Amendment 39-5105 (50 FR 29648; July 
22, 1985), applicable to Boeing Model 
737-300 series airplanes, which limited 
the airplanes to Jet A type fuels. The 
model identification of the affected fuel 
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boost pumps was inadvertently omitted 
in the applicability statement in the AD. 
This correction in necessary to identify 

properly the affected airplanes. 


EFFECTIVE DATE: March 13, 1986. 


FOR FURTHER INFORMATION CONTACT: 

_ Mr. Stewart R. Miller, Propulsion 
Branch, ANM-1408S, Seattle Aircraft 
Certification Office; telephone (206) 431- 
2969. Mailing address: FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington 
98168. 


SUPPLEMENTARY INFORMATION: The FAA 
issued telegraphic AD T85-11-52 on 
June 7, 1985, applicable to Boeing Model 
737 series airplanes, after receiving 
reports of loss-of-power during climb 
when using JP-4 fuel. The AD was 
published as Amendment 39-5105 in the 
Federal Register on July 22, 1985 (50 FR 
29648). This AD was made effective to 
all Boeing Model 737-300 series 
airplanes by omission of the affected 
fuel boost pump identification from the 
applicability statement of the AD. The 
AD should only apply to Boeing Model 
737-300 series airplanes equipped with 
Plessey Type 8240 Mark 1, Mark 2, or 
Mark 3 fuel boost pumps. Therefore, 
action is taken herein to make this 
correction. 

Since this action only corrects an 
error in a final rule, it has no adverse 
economic impact and imposes no 
additional burden on any person. 
Therefore, notice and public procedures 
hereon are unnecessary and the 
amendment may be made effective in 
less than 30 days. 


List of Subjects in 14 CFR Part 39 
Aviation safety, Aircraft. 
_ Adoption of the Correction 


Pursuant to the authority delegated to 
me by the Administrator, the Federal 
Aviation Administration corrects § 39.19 
of Part 39 of the Federal Aviation 
Regulations as follows: 


PART 39—[ AMENDED] 


1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
40 U.S.C. 106(g) (Revised Pub. L. 97-449; 
January 12, 1983); and 14 CFR 11.89. 


2. By correcting the applicability 
statement of AD T85-11-52, Amendment 
39-5105 (50 FR 29628; July 22, 1985), FR 
Doc. 85-17313, to identify properly the 
affected airplanes, as follows: 

“Boeing: Applies to Model 737-300 series 
airplanes equipped with Plessey Type 8240 
Mark 1, 2, or 3 fuel boost pumps, certificated 
in any category.” 


This correction becomes effective March 
13, 1986. 

Issued in Seattle, Washington, on January 
27, 1986. 
Wayne J. Barlow, 
Acting Director, Northwest Mountain Region. 
[FR Doc. 86-2336 Filed 2-3-86; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 85-NM-76-AD; Amdt. 39-5228] 


Airworthiness Directives; Fokker B.V. 
Model F28 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA) DOT. 
ACTION: Final rule. 


SUMMARY: This amendment adds a new 
airworthiness directive (AD) that 
requires inspection and modification, if 
necessary, of certain cabin fire 
extinguishers installed in Fokker Model 
F28 series airplanes. Several fire 
extinguishers have been found which 
have out-of-tolerance cartridge holders, 
which could prevent activation of the 
extinguisher in the event of a cabin fire. 
Correction of out-of-tolerance cartridge 
holders is necessary to ensure proper 
operation of the fire extinguishers. 
EFFECTIVE DATE: March 13, 1986. 


ADDRESSES: The applicable service 
information may be obtained from the 
Manager, Maintenance and Engineering 
Fokker B.V., Product Support, P.O. Box 
7600, 11172] Schiphol Oost, The 
Netherlands, or Walter Kidde, SE. 
Service Center, 3994 NW. 27th Street, 
Miami, Florida 33142. The information 
may be examined at the FAA, 
Northwest Mountain Region, 17900 
Pacific Highway South, Seattle, 
Washington, or the Seattle Aircraft 
Certification Office, 9010 East Marginal 
Way South, Seattle, Washington. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Mark E. Baldwin, Standardization 
Branch, ANM-113; telephone (206) 431- 
2978. Mailing address: FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington 
98168. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend Part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive to require 
inspection and modification, if 
necessary, of the cartridge holders on 
certain Walter Kidde portable fire 
extinguishers installed on certain Fokker 
Model F28 airplanes, was published in 
the Federal Register on August 23, 1985 
(50 FR 34164). 

The comment period for the proposal, 
which ended October 15, 1985, afforded 


interested persons an opportunity to 
participate in the making of this rule. 
Only one comment was received, which 
expressed no objections to the proposed 


After a careful review of the available 
data, the FAA has determined that air 
safety and public interest require the 
adoption of the rule as proposed. 

It is estimated that there are 16 
airplanes of U.S. registry will be 
affected by this AD, and the required 
actions will require approximately one 
manhour to accomplish. The average 
labor cost will be $40 per manhour. 
Based on these figures, the total cost 
impact to U.S. operators will be $640. 

For the reasons discussed above, the 
FAA has determined that this regulation 
is not considered to be major under 
Executive Order 12291 or significant 
under DOT Regulatory Policies and 
Procedures (44 FR 11034; February 26, 
1979) and it is further certified under the 
criteria of the Regulatory Flexibility Act 
that this rule will not have a significant 
economic effect on a substantial number 
of small entities because of the minimal 
cost of compliance per airplane ($49.). A 
final evaluation has been prepared for 
this regulation and has been placed in 
the docket. 


List of Subjects in 14 CFR Part 39 
Aviation safety, Aircraft. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends § 39.13 of Part 39 of the Federal 
Aviation Administration amends § 39.13 
of Part 39 of the Federal Aviation 
Regulations as follows: 


PART 39—[ AMENDED] 


1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


2. By adding the following new 
airworthiness directive: 


Fokker B.V.: Applies to Fokker Model F28 
airplanes, serial numbers 11003 to 11171 
inclusive, 11991 and 11992, certificated in any 
category, equipped with Walter Kidde fire 
extinguishers, P/N 8900317, 892480, or 893948. 
Unless already accomplished, as indicated 
with an “x” punch stamped or “SB26.20.240" 
ink-stamped on the cartridge holder, 
accomplish the following within 60 days after 
the effective date of this AD: 

A. To preclude the malfunctioning of these 
fire extinguishers, inspect the cartridge 
holders for proper internal dimension 
tolerances, and replace, if necessary, in 


BEST COPY AVAILABLE 





accordance with Fokker Service Bulletin F28/ 
26-12, dated September 28, 1981. 

B. Alternate means of compliance which 
provide an acceptable level of safety may be 
used when approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Northwest Mountain Region. 

C. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base for the 
accomplishment of inspections and/or 
modifications required by this AD. 


All persons affected by this directive 
who have not already received the 
appropriate service documents from the 
manufacturer may obtain copies upon 
request to the Manager, Maintenance 
and Engineering, Fokker B.V., Product 
Support, P.O. Box 7600, 11172] Schiphol 
Gost, The Netherlands, or Walter Kidde, 
SE. Service Center, 3994 NW. 27th 
Street, Miami, Florida 33142. These 
documents may be examined at the 
FAA, Northwest Mountain Region, 17900 
Pacific Highway South, Seattle, 
Washington, or 9010 East Marginal Way 
South, Seattle, Washington. 

This amendment becomes effective March 
13, 1986. 

Issued in Seattle, Washington, on January 
27, 1986. 

Wayne J. Barlow, . 

Acting Director, Northwest Mountain Region. 
[FR Doc. 86-2334 Filed 2-3-86; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 84-NM-77-AD; Amdt. 39-5227] 


Airworthiness McDonnell 


Directives; 
Douglas Model DC-10 and KC-10A 
(Military) Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD) which 
requires a parking brake valve position 
monitor circuit maintenance check every 
3,000 flight hours, or modification of the 
antiskid parking brake shut-off valve 
_monitoring circuit system, on certain 
McDonnell Douglas Model DC-10 and 
KC-10A airplanes. This action is 
prompted by the failure of the antiskid 
fail lights to illuminate when a sticking 
parking brake valve resulted in an 
inoperative antiskid system; when 


brakes were then applied after landing, 


the four main tires failed, due to 
skidding. This AD is needed to ensure 
that failure of the antiskid system is 
detected. 


DATE: Effective March 13, 1986. 


Compliance schedule as prescribed in 
the body of the AD, unless already 
accomplished. 


ADDRESSES: The applicable service 
information may be obtained from 
McDonnell Douglas Corporation, 3855 
Lakewood Boulevard, Long Beach, 
California 90846, Attention: Director, 
Publications and Training, C1-750 (54- 
60). This information may be examined 
at the FAA, Northwest Mountain 
Region, 17900 Pacific Highway South, 
Seattle, Washington, or at 4344 Donald 
Douglas Drive, Long Beach, California. 


FOR FURTHER INFORMATION CONTACT: 
Mz. E. F. Huettner, Aerospace Engineer, 
Systems & Equipment Branch, ANM- 
130L, FAA, Northwest Mountain Region, 
Los Angeles Aircraft Certification 
Office, 4344 Donald Douglas Drive, Long 
Beach, California 90808; telephone (213) 
548-2831. 


SUPPLEMENTARY INFORMATION: A 
proposal to amend Part 39 of the Federal 
Aviation Regulations to adopt a new 
airworthiness directive to require 
modification of the antiskid parking 
brake shut-off valve monitoring circuit 
system on certain McDonnell Douglas 
Model DC-10 and KC-10A airplanes 
was published as a Notice of Proposed 
Rulemaking (NPRM) in the Federal 
Register on August 3, 1984 (49 FR 31074). 
The comment period for the proposal 
closed on September 22, 1984. 

Interested persons were afforded an 
opportunity to participate in the making 
of this amendment, and due 
consideration was given to all comments 
received. 

In response to comments received 
from two operators, which stated that a 
scheduled maintenance test of the 
antiskid parking brake shut-off valve 
monitoring circuitry is adequate to 
control the risk associated with parking 
brake valve failures, the FAA, upon 
reconsideration, published an 
amendment to the original NPRM in the 
Federal Register on October 7, 1985 (50 
FR 40867). This action reopened the 
comment period and requested 
comments concerning a proposal to 
require a maintenance test of the shut- 
off valve monitoring circuitry at 3,000 
flight hour intervals, and to make the 
proposed modifications optional. The 
comment period closed November 26, 
1985. One comment was received which 
supported the FAA's decision of making 
the repetitive maintenance test 
mandatory and the modifications 
optional. The final rule reflects this 
change from the original proposal. 

One commenter noted that the 
modifications can be accomplished 
within the proposed compliance time. 
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Four commenters felt the compliance 
date of January 1, 1986, was too soon. 
The FAA agrees, and the compliance 
date for incorporation of the 
modifications, which are now optional, 
has been deleted from the final rule, 
based on the scheduled maintenance 
check of the parking brake valve 
monitoring circuitry. 

One commenter stated that the 
proposed modifications will not prevent 
one of the incidents which was noted in 
the NPRM from occurring; namely, that 
during ground maintenance with the 
antiskid system armed and the parking 
brake lever released, and with a latent 
failure already existing, if a parking 
brake shut off valve is manually closed, 
the antiskid fail lights will still fail to 
illuminate. Technically, the proposed 
modifications will not prevent this from 
occurring; however, closing a parking 
brake shut-off valve manually is not a 
part of the normal maintenance 
procedures for the Model DC-10 . 
airplane. A parking brake shut-off valve 
is motor-driven to the “open” or to the 
“closed” position. If the valve fails in 
one position, the motor will be unable to 
drive the valve, and the valve will not 
move then by itself (manually) to the 
alternate position. 

One commenter stated that FAA 
underestimated the modification cost 
and time. The FAA's estimate of cost 
and time, as the commenter properly 
noted, is based on information provided 
by the manufacturer. These estimates of 
cost and time are based on average cost 
and time established for the average 
modifier. 

It is estimated that 160 U.S. registered 
airplanes will be affected by this AD, 
that it will take approximately 19 
manhours per airplane to accomplish the 
required actions, and that the average 
labor costs would be $40 per manhour. 

The costs of modification parts are 
estimated to be $700 per airplane. Based 
on these figures, the total cost impact of 
the AD to the U.S. fleet will be $233,600. 

After careful review of all available 
data, including these comments above, 
the FAA has determined that air safety 
and the public interest require the 
adoption of the following rule, with the 
changes previously noted. 

For the reasons discussed above, the 
FAA has determined that this regulation 
is not considered to be major under 
Executive Order 12291 or significant 
under DOT Regulatory Policies and 
Procedures (44 FR 11034; February 26, 
1979) and it is further certified under the 
criteria of the Regulatory Flexibility Act 
that this rule will not have a significant 
economic effect on a substantial number 
of small entities because few, if any, 
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Model DC-10 and KC-10A airplanes are 

operated by small entities. A final 

evaluation has been prepared for this 

noes and has been placed in the 
ocket. 


List of Subjects in 14 CFR Part 39 
Aviation safety, Aircraft. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends § 39.13 of Part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—[AMENDED] | 


1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised, Pub. L. 97-449, 
January 12, 1983); 14 CFR 11.89. 


2. By adding the following 
airworthiness directive: 


McDonnell Douglas: Applies to Model DC- 
10 and KC-10A (Military) series airplanes, 
certificated in any category,.which are listed 
in McDonnell Douglas DC-10 Service Bulletin 
32-155, Revision 2, dated July 28, 1983, and 
Service Bulletin 32-198 dated January 17, 
1984. Compliance required as indicated, 
unless previously accomplished. To minimize 
the potential operational hazard associated 
with the latent failure of the monitoring 
circuit of the antiskid system, accomplish the 
following: 

A. Within the next 3,000 flight hours after 
the effective date of this AD, and thereafter 
at intervals not to exceed 3,000 flight hours, 
accomplish a parking brake shut-off valve 
monitoring circuitry test in accordance with 
McDonnell Douglas DC-10 Maintenance 
Manual Section 32-45-05. 

B. Modifications listed below in paragraphs 
C. and D. are optional and constitute 
terminating action for this AD when 
incorporated. 

C. Install a parking brake valve fault 
isolation relay in accordance with McDonnell 
Douglas DC-10 Service Bulletin 32-155, 
Revision 2, dated July 28, 1983, or later 
revisions approved by the Manager, Los 
Angeles Aircraft Certification Office, FAA, 
Northwest Mountain Region. 

D. Revise the antiskid control wiring in 
accordance with McDonnell Douglas DC-10 
Service Bulletin 32-155, Revision 2, dated July 
28, 1983, or Service Bulletin 32-198, dated 
January 17, 1984, or later revisions approved 
by the Manager, Los Angeles Aircraft 
Certification Office, FAA, Northwest 
Mountain Region. 

E. Alternate means of compliance which 
provide an acceptable level of safety may be 
used when approved by the Manager, Los 
Angeles Aircraft Certification Office, FAA, 
Northwest Mountain Region. 

F. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base in order to 
comply with the requirements of this AD. 


All persons affected by this proposal 
who have not already received the 
appropriate service documents from the 
manufacturer may obtain copies upon 
request to the McDonnell Douglas 
Corporation, 3855 Lakewood Boulevard, 
Long Beach, California 90846, Attention: 
Director, Publications and Training, C1- 
750 (54-60). These documents also may 
be examined at the FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, Seattle, Washington, or at 4344 
Donald Douglas Drive, Long Beach, 
California. 

This amendment becomes effective March 
13, 1986. 

Issued in Seattle, Washington, on January 
27,1986. - 

Wayne J. Barlow, 

Acting Director, Northwest Mountain Region. 
[FR Doc. 86-2335 Filed 2-3-86; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 

[Docket No. 85-NM-125-AD; Amdt. 39- 
5232] : 
Airworthiness Directives; Boeing 
Model 767-200 Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


summanyY: This action publishes in the 


Federal Register and makes effective as 
to all persons an amendment adopting a 
new airworthiness directive (AD) which 
was previously made effective to all 
known U.S. owners and operators of 
certain Boeing Model 767-200 airplanes 
by individual telegrams. The AD 
requires inspection and replacement, if 
necessary, of self-locking nuts located in 
certain critical areas of the airplanes. 
This action was prompted by the 
discovery that two elevator actuator rod 
end bolt retaining nuts on one recently 
delivered Model 767 airplane did not 
have their intended self-locking feature. 
Such a nut could back off its mating bolt 
and result in a disconnection of the 
affected joint. Multiple disconnections 
of elevator to actuator joints could result 
in partial or complete loss of airplane 
control. These nuts have other critical 
applications on the Model 767 airplane, 
which are also addressed in the AD. 
Dates: Effective February 24, 1986. This 
AD was effective earlier to all recipients 
of telegraphic AD T85-21-51, dated 
October 25, 1985. Compliance schedule 
as prescribed in the body of the AD, 
unless already accomplished. 
ADDRESSES: The service bulletin 
specified in this AD may be obtained 
upon request to the Boeing Commercial 


Airplane Company, P.O. Box 3707, 
Seattle, Washington 98124, or may be 
examined at the FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, Seattle, Washington, or the 
Seattle Aircraft Certification Office, 
9010 East Marginal Way South, Seattle, 
Washington. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Richard Yarges, Airframe Branch, 
ANM-120$§; telephone (206) 431-2925. 
Mailing address: FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington 
98168. 


SUPPLEMENTARY INFORMATION: On 
October 25, 1985, telegraphic AD T85- 
21-51 was issued and made effective 
immediately as to all known U.S. 
owners and operators of Boeing Model 
767-200 series airplanes. The AD was 
prompted by the discovery that two 
elevator actuator rod end bolt retaining 
nuts on one Boeing Model 767 airplane, 
that had just been delivered, did not 
have their intended self-locking feature. 

Self-locking nuts are designed to resist 
turning off their mating bolt by way of 
friction between the nut and bolt. This 
feature provides additional retention 
capability in the event that the 
installation torque (clamp-up) should 
relax. The additional retention 
capability is considered essential for 
safe operation in certain instances. It 
has been determined that other nuts of 
the same design as those initially 
discovered to be discrepant do not have 
adequate locking friction when installed 
on bolts. 

These nuts are used in the control 
linkages to attach the elevator hydraulic 
actuators to the elevator. A 
nonfunctioning self-locking nut could 
back off its mating bolt under 
conceivable conditions and result in 
disconnection of the affected joint. 
Although there is redundancy in the 
mechanical control linkage for such 
disconnections, multiple disconnections 
could occur, or the loose actuator could 
damage adjacent structure. These 
effects could result in partial or 
complete loss of airplane control. 

The same type of nut is used in the 
inboard trailing edge flap drive 
mechanism and in the outboard wing 
spoiler control system. The 
consequences of a defective locknut at 
these locations are as critical as those 
described above. Therefore, corrective 
action is considered necessary for these 
applications as well. 

Boeing issued Service Bulletin 767- 
27A0064, dated October 25, 1985, which 
identifies the location of the critical 
suspect self-locking nuts and which 
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specifies inspections that be 
performed on the nuts to determine if 
there locking torque is within an 
allowable tolerance. This AD makes the 
inspection of the nuts specified in the 
service bulletin mandatory, and requires 
the replacement, before further flight, of 
self-locking nuts found to be discrepant. 
Since it was found that immediate 
corrective action was required, notice 
and public procedure thereon were 
impracticable and contrary to public 
interest, and good cause existed to make 
the AD effective immediately by 
individual telegrams issued October 25, 
1985, to all known U.S. owners and 
operators of certain Boeing Model 767- 
200 airplanes. These conditions still 
exist and the AD is hereby published in 
the Federal as an amendment 
to § 39.13 of Part 39 of the Federal 
Aviation Regulations to make it 
effective as to all persons. 

The FAA has determined that this 
regulation is an emergency regulation 
that is not considered to be major under 
Executive Order 12291. It is 
impracticable for the agency to follow 
the procedures of Order 12291 with 
respect to this rule since the rule must 
be issued immediately to correct an 
unsafe condition in aircraft. It has been 
further determined that this document 
involves an emergency regulation under 
DOT Regulatory Policies and Procedures 
(44 FR 11034; February 26, 1979). If this 
action is subsequently determined to 
involve a significant/major regulation, a 
final regulatory evaluation or analysis, 
as appropriate, will be prepared and 
placed in the regulatory docket 
(otherwise, an evaluation or analysis is 
not required). 

List of Subjects in 14 CFR Part 39 

Aviation safety, Aircraft. 

Adoption of Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 


amends § 39.13 of Part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—[{AMENDED] 


1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354{a) 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 

2. By adding the following new 
airworthiness directive: 

Boeing: Applies to Boeing Model 767-200 
airplanes, certificated in any category. 
To prevent loss of certain critical 
airframe self-locking nuts, accomplish 
the following, unless previously 
accomplished: 


A. Within 35 landings or 10 days after the 
effective date of this AD, whichever occurs 
first, inspect the horizontal elevator self- 
locking nuts in accordance with Boeing Alert 
Service Bulletin 767-27A0064, dated October 
25, 1985, or later FAA-approved revision. 
Self-locking nuts found to be insecure in 
accordance with the criteria specified in the 
service bulletin must be replaced before 
further flight with serviceable self-locking 
nuts. 

B. Within 50 landings or 20 days after the 
effective date of this AD, whichever occurs 
first, inspect the inboard aft trailing edge flap 
self-locking nuts and the outboard wing 
spoiler actuator self-locking nuts in 
accordance with Boeing Alert Service 
Bulletin 767-27A0064, dated October 25, 1985, 
or later FAA-approved revision. Self-locking 
nuts found to be insecure in accordance with 
the criteria specified in the service bulletin 
must be replaced before further flight with 
serviceable self-locking nuts. 

C. Alternate means of compliance which 
provide an acceptable level of safety may be 
used when approved by the Manager, Seattle 
Aircraft Certification Office, FAA, Northwest 
Mountain Region. 


All persons affected by this directive 
who have not already received the 
appropriate service document from the 
manufacturer may obtain copies upon 
request to Boeing Commercial Airplane 
Company, P.O. Box 3707, Seattle, 
Washington 98124. This document may 
also be examined at FAA Northwest 
Mountain Region, 17900 Pacific Highway 
South, Seattle, Washington, or the 
Seattle Aircraft Certification Office, 
9010 East Marginal Way South, Seattle, 
Washington. 

This amendment becomes effective 
February 24, 1986 as to all persons, 
except those persons to whom it was 
made immediately effective by 
telegraphic AD T85-21-51, issued 
October 25, 1985. 

Issued in Seattle, Washington, on January 
28, 1986. 

Wayne J. Barlow, 

Acting Director, Northwest Mountain Region. 
[FR Doc. 86-2420 Filed 2-3-86; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 


[Docket No. 85-NM-141-AD; Amdt. 39- 
5231] 


Airworthiness Directives; Cessna 
Model $550 Airplanes 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This action publishes in the 


Federal Register and makes effective as 
to all persons a new airworthiness 
directive (AD) which was previously 
made effective as to all known U.S. 


owners and operators of Cessna Model 
$550 airplanes by individual priority 
letters. This AD removes approval for 
flight into icing conditions and requires 
inspection and replacement, as 
necessary, of the fluid ice protection 
system proportioning units. This AD is 
prompted by the manufacturer's 
identification of a production error 
resulting in incorrect installation of fluid 
ice protection system proportioning 
units during manufacture of the 
airplanes. 


Dates: Effective February 24, 1986. This 
AD was effective earlier to all recipients 
of Priority Letter AD 85-24-01, issued 
December 3, 1985. 

Compliance schedule as prescribed in 
the body of the AD, unless already 
accomplished. 


ADDRESSES: The applicable service 
information may be obtained from the 
Cessna Aircraft Company, P.O. Box 
7704, Wichita, Kansas 67277. This 
information may also be examined at 
FAA, Northwest Mountain Region, 17900 
Pacific Highway South, Seattle, 
Washington, or FAA, Central Region, 
Wichita Aircraft Certification Office, 
1801 Airport Road, Room 100, Mid- 
Continent Airport, Wichita, Kansas. 


FOR FURTHER INFORMATION CONTACT: 
Ralph W. Rissmiller, Aerospace 
Engineer, Wichita Aircraft Certification 
Office, 1801 Airport Road, Room 100, 
Mid-Continent Airport, Wichita, Kansas 
67209; telephone (316) 946-4419. 


SUPPLEMENTARY INFORMATION: Cessna 
Aircraft Company has identified 
production errors in the Model S550 
airplanes, which have resulted in 
incorrect installation of the fluid ice 
protection system proportioning units 
during manufacture of the airplanes. It 
was discovered that defective 
proportioning units permitted only 55% 
of the approved level of flow of anti-ice 
fluid to the inboard leading edge. This 
condition, if not corrected, can cause 
hazardous accumulation of ice on the 
inboard wing leading edge during flight 
into icing conditions. 

Since this situation is likely to exist or 
develop on other airplanes of the same 
type design, Priority Letter AD 85-24-04 
was issued on December 3, 1985, and 
made effective immediately to all known 
U.S. owners and operators of Cessna 
Model $550 airplanes. The AD removes 
approval for flight into icing conditions 
and requires inspection and 
replacement, if necessary, of the fluid 
ice protection system proportioning 
units. 

Since a situation existed and still 
exists that requires immediate adoption 
of this regulation, it is found that notice 
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and public procedure hereon are 
impracticable, and good cause exists for 
making this amendment effective in less 
than 30 days. 

The reporting requirements of this AD 
are approved by the Office of 
Management and Budget under OMB 
No. 2120-0056. 

The FAA has determined that this 
regulation is an emergency regulation 
that is not considered to be major under 
Executive Order 12291. It is 
impracticable for the agency to follow 
the procedures of Order 12291 with 
respect to this rule since the rule must 
be issued immediately to correct an 
unsafe condition in aircraft. It has been 
further determined that this document 
involves an emergency regulation under 
DOT Regulatory Policies and Procedures 
(44 FR 11034; February 26, 1979. If this 
action is subsequently determined to 
involve a significant/major regulation, a 
final regulatory evaluation or analysis, 
as appropriate, will be prepared and 
placed in the regulatory docket 
(otherwise, an evaluation is not 
required). 


List of Subjects in 14 CFR Part 39 
Aviation safety, aircraft. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends § 39.13 of Part 39 of the Federal 
Aviation Regulations (14 CFR 39.13) as 
follows: 


PART 39--[AMENDED] 


1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised) Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


2. By adding the following new 
airworthiness directive: 


Cessna Aircraft Company: Applies to Cessna 
Model $550 airplanes, Unit Numbers - 
0001 through -0075, certificated in any 
category. 

Compliance is required as indicated, unless 

accomplished. 

Te prevent hazardous accumulation of ice 
on the inboard wing leading edge during 
flight in icing conditions, accomplish the 
following: 

A. Prior to further flight: 

1. Fabricate and install on the instrument 
panel in clear view of the pilot the following 
placard, using letters of a minimum of 0.10 
inch in height: “FLIGHT INTO KNOWN OR 

FORECAST ICING PROHIBITED” and 
operate the airplane accordingly. 

2. Revise the Airplane Flight Manual, 
Section Hl, Operating Limitations— 
Operations Authorized, to read: “This 
airplane is approved for day and night, VFR, 
IFR flight. Flight into known or forecast icing 


conditions prohibited.” This may be 
accomplished by inserting a copy of this AD 
in the Airplane Flight Manual. 

B. Within the next 15 flight hours or 15 
days after the effective date of this AD, 
whichever occurs first, inspect and replace, 
as necessary, the fluid ice protection system 
proportioning units as described below: 

1, Locate the fluid anti-ice proportioning 
units as follows: ’ 

a. Remove the access panel from the lower 
surface of the left wing root leading edge 
fairing to gain access to the left outboard 
wing proportioning unit. 

b. Remove the right wing root leading edge 
fairing to gain access to the right outboard 
wing and left and right inboard wing-engine 

proportioning units. 

c. Remove access panel 340BL or 340BR 
(located below the horizontal stabilizer on 
the vertical stabilizer) to gain access to the 
tail proportioning unit. 

2. Locate the identification plate installed 
on each proportioning unit and identify that 
the correct part number proportioning unit is 
installed in the proper location (refer to 
TABLE, below). 


TABLE 1.—PROPORTIONING UNIT PART 
NUMBER/LOCATION “i 


Left and Right Wing Root (Left and Right 
Outboard Wing). 
Fight wing Root (Let and Fight Inboard 
| Vertical Stabilizer (Tai 


Refer to Model $550 Maintenance Manual, 
Revision 30-1, dated May 1, 1985, for detailed 
installation information. 

3. If the correct part number proportioning 
units are installed in all locations, reinstall all 
access plates using existing hardware and 
make an entry in the aircraft maintenance 
record indicating that the requirements of this 
AD have been complied with. 

4. If the incorrect part number 
proportioning unit(s) is installed in any 
location(s), remove and replace the 
proportioning unit(s) with the correct part 
number proportioning unit. Refer to the 
Model S550 Maintenance Manual, Revision 
30-1, dated May 1, 1985, Chapter 30, 
Removal/Installation Proportioning Unit, for 
removal and replacement instructions. 

C. Within 5 days after the required 
inspection, report any defects found to the 
Manager, Wichita Aircraft Certification 
Office, FAA, Central Region, 1801 Airport 
Road, Room 100, Mid-Continent Airport, 
Wichita, Kansas 67209. c 

D. The requirements of paragraphs A.1, and 
A.2., above, may be accomplished by the 
holder of a pilot certificate issued under Part 
61 of the Federal Aviation Regulations (FAR) 
on any airplane owned or operated by him. 
The person accomplishing these actions must 
make the appropriate aircraft maintenance 
record entry as prescribed by FAR 91.173. 

E. The requirements of paragraphs A.1. and 
A.2., above, are no longer required after the 
requirements of paragraph B. of this AD have 
been accomplished. 

F. Airplanes may be flown in accordance 
with FAR 21.197 and 21.199 to a location 


where the inspection/ modification 
requirements of the AD can be accomplished. 

G. Alternate means of compliance with this 
AD which provide an acceptable level of 
safety may be used if approved by the 

r, Wichita Aircraft Certification 

Office; FAA, Central Region, 1801 Airport 
Road, Room 100, Mid-Continent Airport, 
Wichita, Kansas 67209. 


All persons affected by this directive 
who have not already received the 
appropriate service documents from the 
manufacturer may obtain copies upon 
request to Cessna Aircraft Company, 
P.O. Box 7704, Wichita, Kansas 67277. 
These documents also may be examined 
at FAA, Northwest Mountain Region, 
17900 Pacific Highway South, Seattle, 
Washington, or FAA, Central Region, 
Wichita Aircraft Certification Office, 
1801 Airport Road, Room 100, Mid- 
Continent Airport, Wichita, Kansas. 

This Amendment becomes effective 
February 24, 1986 as to all persons, 
except those persons to whom it was 
made immediately effective by Priority 
Letter AD 85-24-04, issued December 3, 
1985. 

Issued in Seattle, Washington, on January 
28, 1986. 

Wayne J. Barlow, 

Acting Director Northwest Mountain Region. 
[FR Doc. 86-2419 Filed 2-3-86; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 85-NM-75-AD; Amdt. 39-5230] 


Airworthiness Directives; Fokker B.V. 
Model F27 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment adds a new 
airworthiness directive {AD) that 
requires modification of the inboard 
hinge bolt installation on certain Fokker 
Model F27 series airplanes. One case 
has been reported of restricted aileron 
movement due to a loose bolt/bush 
connection at the aileron inboard hinge . 
point, which permitted the spring tab 
balance lever to interfere with the wing 
cutout. Restricted aileron movement or a 
jammed aileron could result in loss of 
roll control. 

DATES: Effective March 14, 1986. 
ADDRESSES: The applicable service 
information may be obtained from the 
Manager, Maintenance and Engineering, 
Fokker B.V., Product Support, P.O. Box 
7600, 11172] Schiphol Oost, The 
Netherlands. The information may be 
examined at the FAA, Northwest 
Mountain Region, 17900 Pacific Highway 





South, Seattle, Washington, or the 
Seattle Aircraft Certification Office, 
9010 East Marginal Way South, Seattle, 


Washington. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Mark E. Baldwin, Standardization 
Branch, ANM-113; telephone (206) 431- 
2978. Mailing address: FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington 


proposal to amend Part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive to require 
modification of the bolt/bush 
connection at the inboard hinge point at 
wing station 10030 on certain Fokker 
Model F27 airplanes, was published in 
the Federal Register on August 23, 1985 
(50 FR 34163). This action is considered 
necessary to preclude a jammed aileron, 
which could result in loss of roll control. 

The comment period for the proposed 
rule, which ended October 15, 1985, 
afforded interested persons an 
opportunity to participate in making the 
rule. Only one comment was received, 
from an operator of F27 airplanes, 
recommending that the proposed AD be 
adopted. 

It is estimated that there are 32 
airplanes on the U.S. Register which are 
affected by this AD. The estimated costs 
associated with the required 
modifications are $44 per airplane for 
repair parts and 3 manhours per 
airplane. The average labor cost is $40 
per manhour. Based on these figures, the 
total cost impact to U.S. operators will 
be $5,248. 

For the reasons discussed above, the 
FAA has determined that this regulation 
is not considered to be major under 
Executive Order 12291 or significant 
under DOT Regulatory Policies and 
Procedures (44 FR 11034; February 26, 
1979) and it is further certified under the 
criteria of the Regulatory Flexibility Act 
that this rule will not have a significant 
economic effect on a substantial number 
of small entities because of the minimal 
cost of compliance per airplane ($164). A 
final evaluation has been prepared for 
this regulation and has been placed in 
the docket. 


List of Subjects in 14 CFR Part 39 
Aviation safety, Aircraft. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends § 39.13 of Part 39 of the Federal 
Aviation Regulations as follows: 


PART 39—[AMENDED] 


1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


2. By adding the following new 
airworthiness directive: 


Fokker B.V.: Applies to Model F27 airplanes, 
serial numbers 10105 to 10635 inclusive, 
certificated in any category. Compliance 
is required within 180 days after the 
effective date of this AD, unless already 
accomplished: 

A. To prevent restricted aileron movement 
or jamming, modify the aileron inboard hinge 
bolt installations in accordance with Fokker 
Service Bulletin F27/57-58, dated May 16, 
1983. 

B. Alternate means of compliance which 
provide an acceptable level of safety may be 
used when approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Northwest Mountain Region. ‘ 

C. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base for the 


accomplishment of the modification required 


by this AD. 


All persons affected by this directive 
who have not already received these 
documents from the manufacturer may 
obtain copies upon request to the 
Manager, Maintenance and Engineering, 
Fokker B.V., Product Support, P.O. Box 
7600, 11172] Schiphol Oost, The 
Netherlands. These documents may be 
examined at the FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, Seattle, Washington, or the 
Seattle Aircraft Certification Office, 
9010 East Marginal Way South, Seattle, 
Washington. 

This amendment becomes effective 
March 14, 1986. 

Issued in Seattle, Washington, on January 
28, 1986. 

Wayne J. Barlow, 

Acting Director, Northwest Mountain Region. 
[FR Doc. 86-2418 Filed 2-3-86; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 


[Docket No. 85-NM-168-AD; Amdt. 39- 
5233] 


Airworthiness Directive; Mitsubishi 
Heavy Industries, Limited, Model YS- 
11-11A Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD) that 
requires replacement of the vertical 
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stabilizer front spar fitting attachment 
bolts on Mitsubishi Heavy Industries, 
Limited, (MHI), Model YS-11/-11A 
series airplanes. This action is prompted 
by a report of a bolt failure in the 
attachment of the vertical stabilizer 
front spar fitting at the fuselage. This 
AD is required to minimize the potential 
loss of the vertical stabilizer, which 
could result in loss of control of the 
airplane. 


partes: Effective February 24, 1986. 
Compliance required within 150 hours 
time-in-service after the effective date of 
this AD. 


ADDRESSES: The service bulletin 
specified in this AD may be obtained 
from Mitsubishi Heavy Industries, 
Limited, 10, Oye-Cho, Minato-ku, 
Nagoya, Japan. This information may be 
examined at FAA, Northwest Mountain 
Region, 17900 Pacific Highway South, 
Seattle, Washington, or Western 
Aircraft Certification Office, 15000 
Aviation Boulevard, Hawthrone, 
California. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Charles Richard, Aerospace 
Engineer, Airframe Section, ANM- 
172W, Western Aircraft Certification 
Office, Northwest Mountain Region, 
FAA, P.O. Box 92007, Worldway Postal 
Center, Los Angeles, California 90009- 
2007; telephone (213) 297-1374. 


SUPPLEMENTARY INFORMATION: 
Mitsubishi Heavy Industries (MHI), Ltd., 
which is the manufacturer of the Nihon 
Aeroplane Manufacturing Company 
(NMAC) Model YS-11/-11A airplane, 
has reported that, during a routine 

eriodic inspection, a broken bolt was . 

ound in the vertical stabilizer front spar 
attachment fittings on the airplane 
fuselage. This condition, if not corrected, 
could result in loss of the vertical 
stabilizer and loss of control of the 
airplane. 

As a result, MHI issued NMAC Alert 
Service Bulletin (S/B) A53-69 on 
September 10, 1985, which provides 
instructions for inspection and 
replacement, if necessary, of bolts used 
in the vertical stabilizer front spar 
fuselage. 

The Japan Civil Aviation Bureau, 
which has responsibility and authority 
to maintain the continuing airworthiness 
of the Model YS-11/-11A airplanes in 
Japan, issued Airworthiness Directive 
TCD-2493-85 on September 10, 1985, to 
make mandatory the service bulletin 
and the actions recommended therein. 

This airplane model is manufactured 
in Japan and type certificated in the 
United States under the provisions of 
§ 21.29 of the Federal Aviation 
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Regulations and the applicable bilateral 
airworthiness agreement. 

Since this unsafe condition is likely to 
exist on airplanes of this model 
registered in the United States, this AD 
is being issued to require the removal 
and replacement of the vertical 
‘stabilizer front spar attaching bolts on 
Mitsubishi Heavy Industries, Limited, 
Model YS-11/-11A series airplane. 
Although NMAC Alert S/B A53-69 and 
the associated Japanese airworthiness 
directive call, first, for an initial 
inspection and, second, for the removal 
and replacement, if necessary, of the 
affected attachment bolts, the FAA has 
determined that removal and 
replacement of all fasterners (without an 
initial inspection) is the most 
economical and expedient means to 
ensure the elimination of risk associated 
with the continuous use of bolts with 
possible material inadequacies and 
unobservable physical deficiencies. 

Further, since a situation exists that 
requires the immediate adoption of this 
regulation, it is found that notice and 
public procedure hereon are 
impracticable and good cause exists for 
making this amendment effective in less 
than thirty days. 

The FAA has determined that this 
regulation is an emergency regulation 
that is not considered to be major under 
Executive Order 12291. It is 
impracticable for the agency to follow 
the procedure of Order 12291 with 
respect to this rule since the rule must 
be issued immediately to correct an 
unsafe condition in aircraft. It has been 
further determined that this document 
involves an emergency regulation under 
DOT Regulatory Policies and Procedures 
(44 FR 11034; February 26, 1979). If this 
action is subsequently determined to 
involve a significant/major regulation, a 
final regulatory or analysis, as 
appropriate, will be prepared and 
placed in the regulatory docket 
(otherwise, an evaluation or analysis is 
not required). | 


List of Subjects in 14 CFR Part 39 
Aviation safety, Aircraft. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends § 39.13 of Part 39 of the Federal 
Aviation Regulations as follows: 

1. The authority citation for Part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a); 1421 and 1423; 
49 U.S.C. 108(g) (Revised Pub. L. 97-449, 
January 12, 1983); 14 CFR 11.89. 


2. By adding the following new 
airworthiness directive: 


Mitsubishi Heavy Industries, Ltd. [Nihon 
Aeroplane Manufacturing Company 
(NAMC)}: Applies to Model YS-11 Lena 
series airplanes, certificated in any 
category. 

Compliance required as indicated, unless 
already accomplished. 

To prevent failure of any bolt attaching the 
vertical stabilizer front spar fitting to the 
fuselage, accomplish the following: 

A. Within 150 hours time-in-service after 
the effective date of this AD, remove and 
replace bolts, part numbers MS 20010-32, 
with new bolts (same part number) in the 
vertical stabilizer fitting assembly right-hand 
and left-hand, part numbers 01-38101-11 and 
-12, at Fuselage Station 8554, in accordance 
with Mitsubishi Heavy Industries, Ltd., 
NAMC Alert Service Bulletin No. A53-69, 
dated September 10, 1985. 

B. Alternate means of compliance which 
provide an acceptable level of safety may be 
used when approved by the Manager of the 
Western Aircraft Certification Office, FAA, 
Northwest Mountain Region, Hawthorne, 
Calfornia. 

C. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
ferry aircraft to a maintenance base in order 
to comply with the requirements of this AD. 


All persons affected by this AD who 
have not already received the . 
appropriate service documents from the 
manufacturer may obtain copies upon 
request to the Mitsubishi Heavy 
Industries, Ltd., 10 Oye-Cho, Minato-ku, 
Nagoya, Japan. These documents also 
may be examined at the FAA, 
Northwest Mountain Region, 17900 
Pacific Highway South, Seattle, 
Washington, or at Western Aircraft 
Certification Office, 15000 Aviation 
Boulevard, Hawthorne, California. 

This Amendment becomes effective 
February 24, 1986. 

Issued in Seattle, Washington, on January 
28, 1986. 

Wayne J. Barlow, 

Acting Director, Northwest Mountain Region. 
[FR. Doc. 86-2421 Filed 2~3-86; 8:45 am] 
BILLING CODE 4910-13-M 


SECURITIES AND EXCHANGE 
COMMISSION 


17 CFR Part 200 


[Release Nos. 34-22843; 35-24002; 
39-1068; IC-14920; [A-1008) 


Organization Changes; Director of 
internal Audit 


AGENCY: Securities and Exchange 
Commission. 
ACTION: Final rule. 


sumMMARY: The Securities and Exchange 


Commission announces revisions to 
Subpart A, Part 200, of Title 17 to set 
forth a description of the functional 
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responsibilities of the Director of 
Internal Audit. 


EFFECTIVE DATE: February 4, 1986. 


FOR FURTHER INFORMATION CONTACT: 
Walter Stachnik, Office of Internal 
Audit, (202) 272-3157, 


SUPPLEMENTARY INFORMATION: The 
Commission finds, in accordance with 
the Administrative Procedure Act 
(“APA”),! that this amendment relates 
solely to agency organization, 
procedures or practices and that notice 
and comment pursuant to the APA are 
therefore not necessary and that such 
amendment shall be adopted, effective 
immediately.” 

The amendment being adopted 
describes the duties of the Director of 
Internal Audit, which are to perform 
audits and provide the Chairman of the 
Commission with independent 
assessments of Commission operations, 
management and achievement of 
program goals. The Commission is 
adopting this amendment pursuant to its 
general statutory authority to make such 
rules as are necessary for it to carry out 
its functions. 


List of Subjects in 17 CFR Part 200 


Administrative practice and 
procedure, Freedom of Information, 
Privacy, Securities. 


Text of Amendment: Part 200 of 17 
CFR Chapter II is amended as follows: 


PART 200—ORGANIZATION; 
CONDUCT AND ETHICS; AND 
INFORMATION AND REQUESTS 


1. The authority citation for Part 200 is 
amended by adding the foilowing 
citation (Authority citations 
before * * * indicate general 
rulemaking authority). 


Authority: Secs. 19, 23, 48 Stat. 85, 901 as 
amended, Sec. 20, 49 Stat. 833, Sec. 319, 53 
Stat. 1173, Sec. 38, 211, 54 Stat. 841, 855; 15 
U.S.C. 77s, 78w, 79t, 7788s, 80a-37, BOb- 

11, * * * § 200.16a also issued under Sec. 4, 
48 Stat. 885, as amended; 15 U.S.C.78d. 


2. By adding new § 200.16a to read as 
follows: 


§ 200.16a Director of Internal Audit. 


(a) The Director of Internal Audit 
provides to the Chairman independent 
assessments of Commission operations. 


115 U.S.C. 553(b}(B). 

2 Since notice and a comment period are 
inapplicable to this rulemaking, the provisions of 
the Regulatory Flexibility Act, 5 U.S.C. 601 et seq. 
do not apply. The Paperwork Reduction Act, 44 
U.S.C. 3501 et seq., is inapplicable since no 
information collection is involved. Finally, this 
internal rule will have no impact on completion 
within the contemplation of Securities Exchange 
Act section 23{a)(2), 15 U.S.C. 78w(a)(2). 





Organizationally a part of the 
Chairman's Office, the Director of 
Internal Audit audits Commission 
organizations, programs, activities and 
functions. The audits seek to determine 
whether: 

(1) The program goals and results 
identified in enabling legislation are 
achieved. 

(2) Resources are managed and used 
in an economical and efficient manner. 

(3) Financial operaticns are properly 
conducted. 

(4) Financial reports are presented 
fairly. 

(5) Applicable laws and regulations 
are complied with. 

(b) The Director develops the audit 
universe and audit targets for review by 
the Chairman and tracks 
implementation of audit 
recommendations. 

(c) The Director administers the 
Internal Control Program and provides 
technical assistance on internal controls 
to other Commission offices and 
divisions. 

(d) With respect to government audit 
and internal control policies, the 
Director serves as liaison to other 
agencies, including the General 
Accounting Office, the Office of 
Management and Budget and the 
President's Council on Efficiency and 
Integrity. 

By the Commission. 
Shirley E. Hollis, 
Assistant Secretary. 
January 28, 1986. 
[FR Doc, 86-2372 Filed 2-3-86; 8:45 am] 
BILLING CODE 8010-01-M 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


18 CFR Part 271 
[Docket No. RM&5-7-000; Order No, 445] 


Natural Gas Policy Act; Ceiling Prices; 
Revised Procedures for Stripper Gas 
Weil Category Determinations Under 
the NGPA 


January 28, 1986. b 

AGENCY: Federal Energy Regulatory 
Commission, DOE. 

ACTION: Final rule. 


SUMMARY: The Federal Energy 
Regulatory Commission is amending its 
stripper gas well regulations to eliminate 
certain burdensome filing requirements. 
The final rule eliminates the requirement 
in 18 CFR 271.804(c) (1985) that new 
applications for temporary pressure 


build-up determinations be filed each 
time a well overproduces as a result of 
temporary pressure build-up. Instead, 
the rule permits a stripper gas well for 
which one application for a pressure 
build-up determination has been filed to 
retain its stripper status during all future 
periods of temporary overproduction 
due to shut-in without the filing of new 
applications, provided that the first 
application is granted and total 
production during any 90-day production 
period subsequent to the shut-in does 
not exceed 5400 Mcf. The Commission is 
also eliminating the requirement that 
producers file subsequent notices of 
disqualification for stripper gas wells for 
which applications for pressure build-up 
determinations have been filed, unless 
total production for a 90-day period 
exceeds 5400 Mcf. 


EFFECTIVE DATE: April 21, 1986. 


FOR FURTHER INFORMATION CONTACT: 
Richard Howe, Jr., Office of the General 
Counsel, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC 20426, (202) 357- 
8308). 

SUPPLEMENTARY INFORMATION: . 


Before Commissioners: A.G. Sousa, Acting 
Chairman; Charles G. Stalon, Charles A. 
Trabandt, and C.M. Naeve. 


I. Introduction 


The Federal Energy Regulatory 
Commission (Commission) is amending 
its stripper gas well regulations ! to 
permit producers to obtain a one-time 
determination that a stripper gas well is 
subject to temporary over-production 
caused by pressure build-up during shut- 
in (a pressure build-up determination).? 
Such a determination will permit the 
well to continue to qualify for stripper 
gas well prices after all future shut-ins, 
as long as production does not exceed 
5400 Mcf during a 90-day production 
period, without requiring the producer to 
file new applications for temporary 
pressure build-up determinations. The 
Commission is also eliminating the 
requirement that producers file 
subsequent notices of disqualification 
for stripper gas wells for which 
applications for pressure build-up 
determinations have been filed, unless 
total production for a 90-day period 
excees 5400 Mcf. 


II. Background 


Section 108 of the Natural Gas Policy 
Act of 1978 (NGPA) ° defines a stripper 


118 CFR Part 271, Subpart H (1985). 

2 A well is considered to be “shut-in” when a 
producer stops production from it. 

$15 U.S.C 3318 (1982). 
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gas well generally as a well producing 
non-associated natural gas at a rate not 


~ exceeding an average of 60 Mcf per 


production day for a 90-day production 
period. A production day includes days 
during which gas is produced or 
production is prohibited by state law or 
state-approved conservation practices.* 
A 90-day production period is any 
period of 90 consecutive days, including 
days in which gas is not produced as a 
result of voluntary action by the 
operator but excluding other days of 
nonproduction.® A producer must file an 
application with the appropriate 
jurisdictional agency for a determination 
that a well quaiifies as a stripper well.® 

When a producer temporarily shuts in 
a well, for example to permit 
maintenance or repair work, pressure 
builds up in the well bore. This causes 
greater than normal production for a 
period after the well is reopened. Such 
shut-in days are included in a 90-day 
production period. However, unless 
required by state law or state-approved 
conservation practices, the shut-in days 
are not production days for purposes of 
determining the well’s average rate of 
production during the 90-day period. 
Therefore, if a temporary pressure build- 
up causes average production from a 
previously-qualified well to exceed an 
average of 60 Mcf per day for the actual 
production days in any 90-day period 
during part of which the well had been 
shut in, the well would be disqualified 
as a stripper gas well.” 

The Commission has determined that 
short-term overproduction resulting from 
temporary pressure build-up should not 
disqualify a stripper well. It issued an 
interim rule,® later finalized,® permitting 


418 C.F.R. 271.803(d) (1985). 

5 18 CFR 271.803(c)(2) (1985). In order to avoid the 
necessity of bringing additional days into a 90-day 
production period when some are excluded 
pursuant to the above definition, the Commission 
has provided that, where records for a 90- 
consecutive-calendar-day period indicate that the 
well produced 60 Mcf or less per production day 
during that period, a rebuttable presumption is 
created that the well produced 60 Mcf or less during 
the statutory 90-day production period. 18 CFR 


*271,803(c)(2) (1985). 


® 15 U.S.C. 3413 (1982) (Section 503 of the NGPA). 

7 For example, if a producer shut in a well for the 
first 45 days of a 90-day period and then reopened it 
and that well then produced 3150 Mcf during the 
remaining 45 days of the period, average daily 
production for the 90-day period would be 70 Mcf 
(total production of 3150 divided by 45 production 
days equals 70). Therefore, even though total 
production for the 90-day period was well below 
5400 Mcf, the well would be disqualified because 
average production per production day exceeded 60 
Mcf. 

® Interim Rule under Section 108 of the NGPA 
Concerning Temporary Pressure Buildup in 
Qualifying Stripper Wells, 46 FR 6901 (Jan. 22, 1981). 

® Reduction in Filing Requirements for Well 
Category Applications under sections 102, 103, 107, 

Continued 
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a previously-qualifying stripper well 
which produces an average of more than 
60 Mcf per production day during a 90- 
day period to continue to qualify, if the 
producer obtains a determination from 
the jurisdictional agency that: (1) 
Average production exceeded 60 Mcf 
because of a pressure build-up resulting 
from a temporary shut-in, (2) total 
production for the relevant 90-day 
period did not exceed 5400 Mcf, and (3) 
the well would likely have produced at 
no more than an average of 60 Mcf per 
production day during the 90-day period 
but for the shut-in.'® Under the rule, the 
producer must obtain a new temporary 
pressure build-up determination for each 
90-day period the well overproduces 
after a shut-in in order to avoid 
disqualification during the period of 
temporary overproduction. Also, the 
operator of the well and any purchaser 
must give notice to one another and the 
Commission that production has 
averaged more than 60 Mcf per day for a 
90-day period even through the well 
eventually receives a temporary 
pressure build-up determination.!* 

On July 25, 1985, the Commission 
issued a notice of proposed rulemaking 
(NOPR) proposing that producers be 
permitted to obtain a one-time pressure 
build-up determination which would 
allow a well to continue to qualify for 
stripper gas well prices after all future 
shut-ins so long as its production does 
not exceed 5400 Mcf during a 90-day 
production period.'? The NOPR also 
proposes to remove the requirement that 
producers file notices of disqualification 
for wells which retain their stripper 
status by virtue of an earlier pressure 
build-up determination. Twelve 
companies '* and one state 
jurisdictional agency '* filed comments 
on the NOPR. All generally supported 
the proposed rule change, although some 
proposed minor modifications. After 
reviewing the comments, the 
Commission has determined to issue a 


and 108 of the Natural Gas Policy Act of 1978; 
Regulations for Temporary Pressure Buildup 
Determinations Under Section 108 of the Natural 
Gas Policy Act, 48 FR 44508 (Sept. 29, 1983) (Order 
No. 336), reh'g denied 49 FR 566 (Jan. 5, 1984) (Order 
No. 336-A). 

10 18 CFR 271.804(e) (1985). 

11 18 CFR 271.805(d) (1985). 

12 Revised Procedures for Stripper Gas Well 
Category determinations Under the NPGA, 50 FR 
30859 (July 30, 1985) (Notice of Proposed 
Rulemaking). 

18 Union Oil Company of California, Mitchell 
Energy Corproation, Champlin Petroléum Company, 
Conoco, Inc., Columbia Gas Transmission 
Corporation, Tenneco Oil Company, Panhandle 
Eastern Pipe Line Company, Truckline Gas 
Company, Amoco Production Company, El Paso 
Natural Gas Company, Northwest Pipeline 
Corporation, and Mesa Petroleum Co. - 

14 The Texas Railroad Commission. 


« final rule adopting the proposed 


amendments with three changes. 
Ill. Discussion 


The Commission has determined that 
the present regulations permitting 
continued qualification of wells which 
overprodtce due to temporary pressure 
build-up impose unduly burdensome 
filing requirements on producers and 
purchasers. A reduction in demand 
would force producers to shut in their 
wells periodically. This has caused 
many stripper gas wells to regularly 
overproduce when reopened, as a result 
of temporary pressure build-up. Since 
the Commission's regulations currently 
require new applications for pressure 
build-up determinations each time a 
well overproduces, many producers 
must file such applications for the same 
well as often as once a month. The 
Commission believes, and the 
commenters all agree, that this 
requirement is unduly burdensome since 
the producer must repeatedly compile 
the necessary supporting data, pay state 
filing fees, if applicable, and a $25 fee 
for Commission review. The financial 
burden is particularly significant, since 
most stripper gas wells are of marginal 
profitability. 

Additionally, the increase in 
applications for pressure build-up 
determinations has significantly 
increased the workload of the 
Commission and the jurisdictional 
agencies. Requests for the Commission 
to review pressure build-up 
determinations have increased 
dramatically from 266 in fiscal year 1982 
to 3,463 in fiscal year 1984 and 3,208 in 
fiscal year 1985. The Commission 
believes that this burden is not justified. 

In order to reduce this burden on 
producers, jurisdictional agencies, and 
the Commission, the Commission is 
amending its regulations to remove the 
requirement that new applications for 
pressure build-up determinations be 
filed each time a well overproduces 
after a shut-in. Instead, the new rule 
permits a stripper gas well for which 
one application for a pressure build-up 
determination has been filed to retain its 
stripper status during all future periods 
of temporary overproduction due to 
shut-in without the filing of new 
applications, provided that the first 
application is granted and total 
production during the relevant 90-day 
period does not exceed 5400 Mcf. 

As discussed more fully in the 
NOPR,’5 eliminating the requirement for 


15 Revised Procedures for Stripper Gas Well 
Category Determinations Under the NGPA, 50 FR 


30859, 30860-30861 (July 30, 1985). 
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new applications should not adversely 
affect compliance with the NGPA. 
Applications for pressure build-up are 
usually routine, with no dispute as to 
whether a well qualifies for a pressure 
build-up determination. To obtain a 
determination, a producer generally 
need only show that a qualifying well 
was shut in and thereafter temporarily 
overproduced, '* facts which can easily 
be verified by reviewing a producer's or 
a pipeline’s records. The Commission 
has never reversed any of the 
approximately 7,000 pressure build-up 
determinations it has reviewed.17 
Furthermore, the producer will still have 
to obtain an original determination that 
the well is a stripper gas well and obtain 
an initial pressure build-up 
determination. Also, the 5400 Mcf limit 
on production during a 90-day 
production period will remain in effect. 

This rule also removes the 
requirement that the operator and any 
purchaser of gas give written notice 
when a stripper gas well produces an 
average of more than 60 Mcf per 
production day due to pressure build-up 
during any 90-day period ‘® but retains 
its stripper status by virtue of an earlier 
pressure build-up filing. Since no action 
by jurisdictional agencies or the 
Commission is necessary for such wells 
to retain stripper status, notices that 
overproduction has occurred are 
unnecessary. Elimination of the notice 
requirement will reduce filing burdens 
on the industry and lessen the 
Commission's workload by eliminating 
notices of disqualification when the well 
does not actually disqualify. 

While the commenters all agree with 
the elimination of the requirement that 
new applications for pressure build-up 
determinations be filed each time a well 
overproduces, the commenters do raise 
a number of issues concerning the 
mechanics of the one-time pressure 
build-up determination. 


1. Continued Qualification Based on 
Prior Application 


The NOPR proposed removal of the 
requirement of subsequent applications 
for pressure build-up determinations 
only in those cases where the 
jurisdictional agency has already made 
an affirmative determination for the 
well. One commenter !® suggests that 


16 See 18 CFR 274.206(e)(6) (1984). 

17 The applicant or the jurisdictional agency has 
withdrawn eight of those determinations in 
response to Commission letters requesting further 
information. 

18 18 CFR 271.875(d) (1985). 

19 Mitchell Energy Corporation. 





the Commission permit continued 
qualification based on a previous 
application for a pressure build-up 
determination even though the 
jurisdictional agency has not acted on 
that application. The Commission 
adopts this suggestion. 

As the commenter observes, since 
many wells overproduce due to pressure 
build-up as often as once a month, wells 
may overproduce a.number of times 
after the filing of an initial application 
for a pressure build-up determination 
before the jurisdictional agency acts on 
that application. Adoption of the 
commenter’s suggestion avoids requiring 
the filing of separate applications (and 
notices of disqualification) every time a 
well overproduces while the first 
application is pending. This further 
reduces the burdens on producers of 
making such applications and on 
jurisdictional agencies and the 
Commission of processing them. 

If the jurisdictional agency or the 
Commission ultimately denies the first 
application for a pressure build-up 
determination, however, the producer 
must file a notice of disqualification and 
make refunds pursuant to § 271.805(f) for 
all periods subsequent to the 90-day 
period in which the well first 
overproduced which are not covered by 
a subsequent application for a pressure 
build-up determination. This is 
necessary in order to avoid having a 
producer collect stripper prices based 
solely on the pendency of an application 
for a pressure build-up determination for 
a period for which no such 
determination was justified. Thus, if 
there is any doubt whether the initial 
application will be granted, the producer 
may be well advised to file-applications 
for subsequent periods of 
overproduction. However, since it is 
generally obvious whether a well 
qualifies for a pressure build-up 
determination,?° this situation should 
generally not arise. 


2. Effect on Intervening Periods of 
Disqualification 

One commenter 2! requests that the 
Commission clarify that a well may 
retain its stripper status based on a 
pressure build-up filing made any time 
during the life of a well, regardless of 
whether a period of disqualification of 
the well has intervened between that 
filing and the current overproduction 
due to temporary pressure build-up. If, 


2° Usually, a producer need only show that a 
qualifying well was shut in and thereafter 
temporarily overproduced. See 18 CFR 274.206(e)(6) 
(1985). These facts are generally clear from the 
producer's or pipeline's records. 

21 Tenneco Oil Company. 


after the filing of one application fora « 
pressure build-up determination, a well 
disqualifies but then requalifies as a 
stripper gas well, and if the well 
subsequently overproduces as a result of 
temporary pressure build-up, it may 
continue to qualify for stripper prices 
based on the original pressure build-up 
filing 2 so long as it otherwise meets 
the requirements of the temporary 
pressure build-up rule. This is true 
whether the requalification was the 
result of a new jurisdictional 
determination pursuant to the 
procedures in effect before Order No. 
336 2 or is pursuant to the automatic 
requalification procedures set forth in 
§ 271.805(c) as added by Order No. 336. 
However, the stripper well must have 
requalified as a stripper well by one of 
these procedures before it can retain 
stripper status based on the prior 
application for a pressure build-up 
determination. 


3. Application of This Rule to 
Production Periods Before Its Effective 
Date 


_ Arelated issue raised by another 
commenter 2* is whether this rule 
should apply to any 90-day periods 
ending before the rule’s effective date. 
The commenter proposes that the rule 
apply to 90-day periods ending on or 
after 90 days before the effective date of 
the final rule. Since notices of 
disqualification must be filed within 90 
days of the last day of the 90-day period 
in which the well overproduced, making 
the rule apply to 90-day periods ending 
on or after 90 days before the rule’s 
effective date is necessary to eliminate 
any requirement that notices of- 
disqualification be filed after the 
effective date of this rule. It would also 
mean that, after this rule becomes 
effective, operators need only file new 
applications for pressure build-up 
determinations for welis with previous 
determinations where the deadline for 
filing notices of disqualification for the 
wells expired before the rule became 
effective. 

The Commission has determined to 
adopt this suggestion. If this rule applied 
only to 90-day periods ending on or after 
its effective date, operators and 
purchasers might have to file, after this 


22 Of course, if the original application is denied, 
that application cannot-serve as the basis for 
continued qualification. See page 8 supra. 

23 Reduction in Filing Requirements for Well 
Category Applications under sections 102, 103, 107, 
and 108 of the Natural Gas Policy Act of 1978; 
Regulations for Temporary Pressure Buildup 
Determinations under Section 108 of the Natural 
Gas Policy Act, 48 FR 44508 (Sept. 29, 1983), (Order 
No. 336) reh'g denied, 49 FR 566 (Jan. 5, 1984) (Order 
No. 336-A). 

24 Mitchell Energy Corporation. 
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rule becomes effective, as many as three 
additional notices of disqualification for 
wells with prior pressure build-up 
determinations, since many wells 
disqualify monthly due to pressure 
build-up. Corresponding applications for 
new pressure build-up determinations 
would als6 be’ required. It makés rio”” 
sense to impose on operators and 
purchasers the burden of making such 
filings, and impose on jurisdictional 
agencies and the Commission the 
burden of making the necessary 
determinations after the effective date 
of a rule determinating that such filings 
and determinations are unnecessary.?5 
While applying this rule to 90-day 
periods ending up to ninety days before 
its effective date may give the rule some 
retroactive effect, such retroactivity will 
harm no one. This rule does not alter the 
substantive requirements for continued 
qualification of a well after 
overproduction due to temporary 
pressure build-up. It affects only the 
procedures to be followed in obtaining 
such continued qualification. And the 
alteration in procedures does not affect 
the right of any person to contest a 
well’s continued qualification under the 
temporary pressure build-up rule since, 
as stated in the next section, the 
Commission is amending its protest 
procedures to expressly permit 
purchasers to contest such continued 
qualification. Since there is strong public 
interest in giving this rule the limited 
retroactive effect described above and 
no harm to any individuals, this limited 
retroactive effect is lawful.2® 


4. Protest Procedures 


One commenter 27 requests that the 
Commission provide a mechanism for 
resolving disputes between operators 
and purchasers concerning whether a 
well is entitled to retain its stripper 
status under this rule. The commenter 
states that the current regulations 


25 Of course, operators would still have to obtain 
pressure build-up determinations for wells for 
which the deadline for filing notices of 
disqualification occurs before the effective date of 
the rule even though the application for the pressure 
build-up determination might not be filed until after 
the rule becomes effective. Eliminating the need for 
pressure build-up determinations in that situation 
would not significantly reduce burdens on 
operators, jurisdictional agencies or the Commission 
since some form of filing (for example a withdrawal 
of the notice of disqualification) would still be 
required to determine which wells for which notices 
of disqualification had been filed nevertheless 
continued to qualify under this rule. 

26 Adams Nursing Home v. Mathews, 546 F.2d 
1077, 1080-1082 (ist Cir. 1977), and Pasadena 
Hospital Assoc. v. U.S., 618 F.2d 728, 735 (€. of Cl. 
1980). See Colyer v. Harris, 519 F. Supp. 692, 696-700 
(D.C. Cir. 1981). 

27 Northwest Pipeline Corporation. 
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provide such a mechanism because the’ 
producer must obtain a pressure build- 
up determination each time a well 
overproduces due to pressure build-up. 
However, this rule's elimination of the 
requirement of more than one pressure 
build-up determination means that that 
mechanism will exist only until the 
producer obtains the one-time pressure 
build-up determination. 

The Commission agrees that there 
should be a mechanism for resolving 
any disputes between operators and 
purchasers concerning continued 
qualification of a well under this rule. 
Accordingly, the Commission is 
amending its protest procedures set 
forth at § 271.805(c) to expressly allow 
purchasers or producers to file with the 
jurisdictional agency motions contesting 
the continued qualification or 
disqualification of a well under the 
temporary pressure build-up rule. 


5. Deadline for Jurisdictional Agency 
Determination 


Northwest Pipeline Corporation also « 
requests that the Commission establish 
a time limit within which jurisdictional 
agencies must act on applications for 
pressure build-up determinations. The 
commenter states that some agencies 
take as long as six months to make 
those determinations and during this 
period the well may again overproduce 
due to pressure build-up, thus requiring 
additional notices of disqualification 
and applications for pressure build-up 
determinations. 

The Commission does not believe that 
a deadline for jurisdictional agency 
action should be established. The 
varying budget and staffing levels of the 
jurisdictional agencies render such a 
deadline infeasible. In any event, the 
Commission's determination in this final 
rule not to require subsequent 
applications for jurisdictional 
determinations and notices of 
disqualification while the first 
application is pending before the 
jurisdictional agency means that delays 
by the jurisdictional agencies in 
processing the first application should 
not unduly burden operators and 
purchasers. 


6. Notification Between Purchasers and 
Operators 


While all the commenters agree with 
the NOPR's proposal to eliminate the 
requirement that the operator and 
purchaser give.notice to the Commission 
that a well retaining its stripper status 
by virtue of an earlier pressure build-up 
filing has overproduced, four 


commenters 2° disagree with the 
NOPR's proposal to eliminate the similar 
requirement for notice to the purchaser 
and operator. The commenters contend, 
in particular, that notice by operators to 
purchasers containing sufficient 
information to show whether the well is 
eligible for continued qualification under 
this rule 2® is necessary in order to 
enable purchasers to monitor 
compliance with the regulations. 

The Commission does not believe that 
it should require notice between 
operators and purchasers by regulation. 
Rather, individual operators and 
purchasers should have the flexibility to 
determine among themselves whether 
notice should be given and, if so, what 
information such notice should contain. 
The parties are in a better position than 
the Commission to make this 
determination, since the record keeping 
systems for each company are so varied. 
In Order No. 336, the Commission also 
refused to set forth specific 
requirements concerning the notice to be 
given when disqualified stripper wells 
requalify pursuant to the automatic 
procedures set forth in that order, *° 
leaving the notice issue to be 
determined by the parties.*! The 
Commission is not aware that that 
action has caused significant problems 
for purchasers in monitoring compliance 
with the stripper well regulations. There 
is no reason to believe that the absence 
of notice requirements in the temporary 
pressure build-up rule (other than after 
the first 90-day period in which the well 
overproduces due to temporary pressure 
(build-up) should cause significant 
problems. 


7. Exemption From Filing Notices of. 
Disqualification 


One commenter *? contends that the 
proposed § 271.804(e)(4), providing that 


28 Northwest Pipeline Corporation, Panhandle 
Eastern Pipeline Company, Trunkline Gas 
Company, and Tenneco Oil Company. 

29 Commenters contend that this information 
includes identification of the 90-day production 
period in question, total production for the period, 
dates on which the well produced and was shut in, 
and the reasons the well was shut in. Commenters 
suggest that the Commission expressely require that 
this information be included in the notice. 

3° See 18 CFR 271.805(c) (1985). 

31 One commenter requests that we also require 
that operators give purchasers notice when a 


’ stripper well requalifies pursuant to the procedures 


established by Order No. 336. The Commission 
continues to believe for the reasons set forth in 
Order No. 336 that there should be no regulatory 
requirement of such notice. However, as stated in 
Order No. 336, operators and purchasers may agree 
that such notice should be given. 

32 Northwest Pipeline Corporation. 


‘ 


subsequent notices of disc::alification 
need not be filed for wells with pressure 
build-up determinations or applications 
therefor, should specify that operators 
and purchasers are exempted from the 
filing requirements of ‘§ 271.805(d)” 
rather than simply referring to’ 

“8 271.805.” Otherwise, the commenter 
claims, resourceful operators may 
misconstrue § 271.804(e)(4) to relieve 
them of the filing requirements of 

§ 271.805(e) relating to motions 
contesting disqualification and petitions 
for enhanced. recovery, seasonal 
fluctuation or pressure build-up 
determinations and to relieve them of 
the filing requirements of § 271.805(f) 
relating to collections subject to refund 
when petitions or motions under 
paragraph (e) have been filed. 

Since the Commission’s intent is only 
to exempt operators .and purchasers 
from the filing requirements of 
§271.805(d), the Commission has 
adopted the commenter’s suggestion. 
The Commission alsc amends the 
paralled provision in §271.804(d)(3), 
exempting operators and purchasers of 
seasonally affected wells from filing 
notices of disqualification, in order to 
clarify the Commission's intent that that 
section also exempts operators and 
purchasers only from the filing 
requirements of § 271.805(d).°* 


IV. Regulatory Flexibility Act 


The Regulatory Flexibility Act 
(RFA) ** requires certain statements, 
descriptions, and analyses of rules that 
will have “a significant economic impact 
on a substantial number of small 
entities.”*5 The Commission is not 
required to make an RFA analysis if it 
certifies that a rule will not have a 
“significant economic impact on a 
substantial number of small entities.”** 

There are approximately 10,000 
natural gas producers in the United 
States, many of which would probably 
be classified as small entities under the 
appropriate RFA definition.*? This 


38 Only one other issue requires comment. Mesa 
Petroleum Company suggests that the definition of 
the term 90-day production period be revised to 
clarify what is meant by the phrase “any person 
with the right to control production of natural gas 
from such well.” This issue is beyond the scope of 
this rulemaking. In any event, the phrase in question 
simply tracks the language of section 108(b)(3)(B) of 
the NGPA, and the Commission believes that 
clarification of the meaning of that phrase is best 
accomplished by. adjudication in individual cases 
rather than rulemaking. 

34 § U.S. 601-612 (1982). 

38 Jd. at section 603({a). 

36 Jd. at section 605(b). 

37 Jd. at section 601(3) Citing section 3 of the 
Small Business Act, 15 U.S.C. section 632 (1982). 
Section 3 of the Small Business Act defines “small 

Continued 
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proposed rule could affect most of these 


addition, this proposal does not impose 
any additional regulatory burdens. Thus, 
while this proposal has a beneficial 
impact on small entities, the 
Commission believes that this impact 
will not be “significant,” within the 
meaning of the RFA. Accordingly, the 
Commission certifies that this proposal 
will not have a “significant economic 
impact on a substantial number of small 
entities.” 


V. Paperwork Reduction Act 


The information collection provisions 
in this final rule are being submitted to 
the Office of Management and Budget 
(OMB) for its approval under the 
Paperwork Reduction Act, 44.U.S.C. 
3501-3520 (1982), and OMB's 
regulations, 5 CFR 1320.13 (1985). 
Inquiries relating to the information 
collection provisions in this rule can be 
made to Richard Howe, Jr., Office of the 
General Counsel, Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington, DC 
20426 (202) 357-8308. Comments on 
these information collection provisions " 
should be sent to the Office of 
Information and Regulatory Affairs of 
OMB {Attention: Desk Officer for the 
Federal Energy Regulatory Commission). 


VI. Effective Date 

This rule will become effective April 
21, 1986. If OMB’s approval has not been 
received by that date, the Commission 
will issue a notice temporarily 
suspending the effective date. 

List of Subjects in 18 CFR Part 271 

Ceiling prices, Natural gas. 

In consideration of the foregoing, the 
Commission amends Part 271, Title 18, 
Code of Federal Regulations, as set forth 
below. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 


PART 271—[ AMENDED] 


1. The authority citation for Part 271 is 
revised to read as follows: 


Authority: Department of Energy 
Organization Act, 42 U.S.C. 7101-7352); 
(1982); E.O. 12009, 3 CFR 142 (1978); Natural 
Gas Act, 15 U.S.C. 717-717w (1982); Natural 
Gas Policy Act of 1978, 15 U.S.C. 3301-3432 
(1982), unless otherwise noted. 


2. Section 271.804(d)(3) is amended by 
removing the words “requirements of 


businss concern” as a business which is 
independently owned and operated and which is 
not dominant in its field of operation. 


§ 271.805” and replacing them with the 
words “requirements of § 271.805(d)”. 

3. Section 271.804({e) is amended by 
adding new paragraphs (3) and (4) to 
read as follows: 


§ 271.804 Special rules. 


* + * * * 


(e) Temporary pressure buildup in 


previously qualifying stripper wells. 


(3) If a previously qualifying stripper 
well, which qualified pursuant to 
paragraph (e){1) subsequently produces 
in excess of an average of 60 Mcf per 
production day for a 90-day period 
because of pressure buildup occurring 
during a temporary shut-in, a new 
petition pursuant to paragraph {e)(1) 
need not be filed to avoid 
disqualification of the well so long as 
production does not exceed 5400 Mcf for 
a 90-day production period. If a well is 
disqualified as a stripper well after 
qualifying for a pressure buildup 
determination pursuant to paragraph 
(e)(1) but requalifies before a 
subsequent 90-day production period in 
which a temporary pressure buildup 
occurs, it will continue to qualify 
pursuant to this paragraph based on the 
prior petition filed pursuant to 
paragraph (e)(1). 

(4) If a well which produces in excess 
of 60 Mcf per production day continues 
to qualify for stripper well prices under 
paragraph (e)(3), the operator of such 
well and the purchaser of production 
from such well are exempt from the 
filing requirements of § 271.805(d) for 
subsequent period. 

4. Section 271.805(d)(1) is amended by 
removing the words “Unless exempt 
under § 271.804({d)(3)” and replacing 
them with the words “Unless exempt 
under §§ 271.804(d)(3) or 271.804(e)(4)”. 

5. Section 271.805(e)(1)(i) is revised to 
read as follows: 


§ 271.805 Continuing qualification. 


* 7 * * * 


(e) Petition under § 271.806. (1)* * * 

(i) A motion contesting the 
disqualification or requalification under 
paragraph (b) or (c) of this section, (or 
continuing qualification under 
paragraph (e)(3) of § 271.804), and 
include a copy if applicable, of the 
notice filed under paragraph (d) in the 
motion; 
[FR Doc. 86-2431 Filed 2-3-86; 8:45 am] 
BILLING CODE 6717-01-M 


18 CFR Part 381 
[Docket Nos. RM82-25-000, et al.) 


Natural Gas Companies and Natural 
Gas Policy Act; Fees Applicabie to 
Producer Matters 


AGENCY: Federal Energy Regulatory 
Commission; DOE. 


ACTION: Final Rule; Update of 
Commission Filing Fees. 


SUMMARY: In accordance with § 381.104 
of the Commission's regulations, the 
Commission issues this update of its 
filing fees. This notice provides the 
yearly update by using data under the 
Commission's new Time Distribution 
Reporting System (TDRS) to calculate 
the new fees. 


EFFECTIVE DATE: March 6, 1986. 


FOR FURTHER INFORMATION CONTACT: 
Kenneth F. Plumb, Secretary, (202) 357- 
8400. 


SUPPLEMENTARY INFORMATION: 


Notice of Update of Commission Filing 
Fees 


January 30, 1986. 

In the matter of Fees Applicable to 
Producer Matters Under the Natural Gas Act, 
Docket No. RM82-25-000; Fees Applicable to 
Natural Gas Pipeline Rate Matters, Docket 
No. RM83-2-000; Fees Applicable to the 
Natural Gas Policy Act, Docket No. RM82- 
30-000; Fees Applicable to General Activities, 
Docket No. RM82-35-000; Fees Applicable to 
Natural Gas Pipelines, Docket No. RM82-31- 
000; and Fees Applicable to Electric Utilities, 
Cogenerators and Small Power Producers, 
Docket No. RM82-38-000. 


Under § 381.104 of the Commission’s 
regulations,! the Commission by its 
designee the Executive Director is 
updating its filing fees. This notice 
provides the yearly update by using 
data under the Commission's new Time 
Distribution Reporting System (TDRS) to 
calculate the new fees. 

The new fee schedule is as follows: 
Fees Applicabie to Producer Matters 

Under the Natural Gas Act (NGA), 
RM82-25-000 

1. Review of Application for a Blanket 
Certificate for a Small Producer, 
$600 

2. Application for Large Producer 

Certificate of Public Convenience 
and Necessity, $2,800 

3. Change in Producer Rate Schedule, 

$400 


Fees Applicable to Natural Gas Pipeline 
Rate Matters, RM83-2-000 
1. Tariff Filings for General Changes 
in Rates and for Changes other than 


118 CFR 381.104 (1985). 
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Rates, $3,400 

2. Tariff Filings—Tracking, $4,000 

Fees Applicable to the Natural Gas 

Policy Act, RM82-30-000 

1. Staff Adjustments, $3,200 

2. Jurisdictional Agency 
Determinations, $25 

3. Petitions for Rate Approval 
Pursuant to Section 284.123(b)(2), 
$2,600 

4. Initial or Extension Reports for Title 
Ill Transactions, $200 

5. Interpretations of the NGPA by the 
Office of the General Counsel, $400 

Fees Applicable to General Activities, 

RM82-35-000 

1. Petitions for Issuance of 
Declaratory Orders (except under 
Part I of the Federal Power Act), 
$1,700 

2. Review of Department of Energy 
Denial of Adjustment, 


$30,000 or above... 


3. Review of Department of — 
Remedial Order, 


Amount in controversy 


$10,000 to $29,999 ...........+0 
$30,000 or above 


4, Requests for Written Interpretations 
by the Office of Chief Accountant, 
$100 

Fees Applicable to Natural Gas 
Pipelines, RM82-31-000 

1. Pipeline Certificates (applications 
for authorization under NGA, 
Section 311(a); and application for 
declaration of Hinshaw exemption 
under NGA, Section 1(c), $12,100 

2. Curtailment Filings, $5,200 

3. Request under Blanket Certificate, 


$1,400 
Fees Applicable to Electric Utilities, 

Cogenerators and Small Power 
Producers, RM82-38-000 

1. Rate Schedule Filings with no Rate 
Impact or a Decrease, $1,100 

2. Rate Schedule Filings with Rate 
Impact, but not Supported by Period 
Il, $3,100 

3. Rate Schedule Filings Involving 
Rate Increases, and Supported by 
Period II, $8,900 

4. Certification of Qualifying Status, 

400 


5. Extension of Equipment Test Period 
Filings, $2,400 

6. Authorization to Issue Equity or 
Long-Term Debt Securities 
Competitively or to Issue Short- 


- 


Term Debt Securities, $1,300 

7. Authorization for the Negotiated 
Placement Securities or 
Authorization to Assume an 
Obligation or Liability as a 
Guarantor, $3,400 

8. Review of Corporate Application 
Involving One or More 
Jurisdictional Utilities Under 
Section 203 of the FPA, $4,400 

9. Authorization to Hold Interlocking 
Positions, $1,700 


In consideration of the foregoing, the 
Commission amends Chapter I, Title 18 
of the Code of Federal Regulations, as 
set forth below. 


List of Subjects in 18 CFR Part 381 


General fees, Natural gas. 
William G. McDonald, 

Executive Director. ; 

1. The authority citation for Part 381 
continues to read as follows: 

Authority: Department of Energy 
Organization Act, 42 U.S.C. 7101-7352 (1982); 
Executive Order 12009, 3 CFR Part 142 (1978); 
Independent Offices Appropriations Act, 31 
U.S.C. 9701 (1982); Natural Gas Act, 15 U.S.C. 
717-717w (1982); Federal Power Act, 16 U.S.C. 
791-828c (1982); Public Utility Regulatory 
Policies Act, 16 U.S.C. 2601-2645 (1982); 
Interstate Commerce Act, 49 U.S.C. 1-27 
(1976), unless otherwise noted. 


2. Part 381 is amended as follows: 

(a) Section 381.201 is amended by 
removing the number “$800” and 
inserting, in its place, the number 
“$600” 


(b) Section 381.202 is amended by 
removing the number “$1,600” and 
inserting, in its place, the number 
“$2,800 

(c) Section 381.203 is amended by 
removing the number “$300” and 
inserting, in its place, the number 

(d) Section 381.204 is amended by 
removing the number “$2,000” and 
ow in its place, the number 
“$3,400° 

(e) Section 381.205 is amended by 
removing the number “$2,300” and 
inserting, in its place, the number 

(f) Section 381.207(b) is amended by 
removing the number “$12,200” and 
inserting, in its place, the number 
“$12,100”. 

(g) Section 381.208 is amended by 
removing the number “$1,700” and 
inserting, in its place, the number 
“$1,400”. 

(h) Section 381.209(b) is amended by 
removing the number “$3,300” and 
inserting, in its place, the number 
“$5,200”. 

(i) Section 381.302(a) is amended by 
removing the number “$4,900” and 
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inserting, in its place, the number 
“$1,700”. 

(j) Section 381.303(a) is amended by 
removing the number “$2,900” and 
inserting, in its place, the number 

(k) Section 381.304(a) is amended by 
removing the number “$3,700” and 
inserting, in its place, the number 
“$4,900”. 

(l) Section 381.401 is amended by 
removing the number “$6,000” and 
inserting, in its place, the number 

(m) Section 381.403 is amended by 
removing the number “$2,000” and 
inserting, in its place, the number 
“$2 600". 

(n) Section 381.404 is amended by 
removing the number “$800” and 
inserting, in its place, the number 
“$200”. 

(o) Section 381.405 is amended by 
removing the number “$1,200” and 
inserting, in its place, the number 
“$400”. 

(p) Section 381.502(b) is amended by 
removing the number “$1,400” and 
inserting, in its place, the number 
“$1,100”. 

(q} Section 381.503(b) is amended by 
removing the number “$2,900” and 
inserting, in its place, the number 
“$3,100”. 

(r) Section 381.504(b) is amended by 
removing the number “$15,500” and 
inserting, in its place, the number 

(s) Section 381.505 is amended by 
removing the number “$1,800” and 
inserting, in its place, the number 
“$1,400”. 

(t) Section 381.506 is amended by 
removing the number “$1,200” and 
inserting, in its place, the number 

(u) Section 381.507 is amended by 
removing the number “$3,300” and 
inserting, in its place, the number 
“$3,400”. 

(v) Section 381.508 is amended by 
removing the number “$1,400” and 
inserting, in its place, the number 
“$1,300”. 

(w) Section 381.509 is amended by 
removing the number “$4,200” and 
inserting, in its place, the number 
“$4. 400”. 

(x) Section 381.510 is amended by 
removing the number “$1,600” and 
inserting, in its place, the number 
“$1,700”. 


[FR Doc. 86-2434 Filed 2-3-86; 8:45 am] 
BILLING CODE 6717-01-M 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 
21 CFR Part 175 

[Docket No. 83F-0116) 


Indirect Food Additives; Adhesives 
and Components of Coatings 


AGENCY: Food and Drug Administration. 
ACTION: Final rule. 


SUMMARY: The Food and Drug - 


Administration (FDA) is editorially 
amending the food additive regulations 
by removing tetrakis[methylene (3,5-di- 
tert-butyl-4-hydroxyhydrocinnamate)]} 
methane from 21 CFR 175.300(b)(3) 
(xxxi). FDA inadvertently omitted 
removal of the use of this additive when 
it amended 21 CFR 178.2010(b) on June 3, 
1985 (50 FR 23296), to provide for new 
and increased uses of this substance. 
DATES: Effective February 4, 1984; 
objections by March 6, 1986. 

ADDRESS: Written objections to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. 


FOR FURTHER INFORMATION CONTACT: 
Thomas C. Brown, Center for Food 
Safety and Applied Nutrition (HFF-335), 
Food and Drug Administration, 200 C St. 
SW., Washington, DC 20204, 202-472- 
5690. ; 
SUPPLEMENTARY INFORMATION: In a final 
rule published in the Federal Register of 
June 3, 1985 (50 FR 23296), FDA - 
amended § 178.2010 Antioxidants and/ 
or stabilizers for polymers (21 CFR 
178.2010) to provide for a number of new 
and increased uses of 
tetrakis[methylene(3,5-di-tert-butyl-4- 
hydroxyhydrocinnamate)] methane. 
Item 12 under the limitations for this 
additive states that the additive may be 
used at levels not to exceed 1 percent by 
weight of can end cement formulations 
complying with 21 CFR 175.300(b) (3) 
(xxxi). The listing of this use of this 
additive in § 178.2010 superseded the 
listing of this additive in § 175.300(b) (3) 
(xxxi), which had permitted use of the 
additive at a level of only 0.05 percent 
by weight of isobutylene-isoprene- 
divinylbenzene copolymers in can end 
cements. 

FDA should have removed the listing 
of tetrakis[methylene (3,5-di-tert“buty]-4- 
hydroxyhydrocinnamate)] methane from 
§ 175.300(b) (3) (xxxi) in the June 3, 1985, 
final rule. Inadvertently, however, it 
failed to do so. Therefore, FDA is 
making this editorial amendment at this 
time. Because this amendment merely - 


remedies the agency's failure to make 
all of the appropriate changes in 
responding to FAP 3B3701, which sought 
the change in the uses of this additive, 
FDA finds that is unnecessary to 
propose this amendment. 

The agency has determined under 21 
CFR 25.24(a)(9) (April 26, 1985; 50 FR 
16636) that this action is of a type that 
does not individually or cumulatively 
have a significant effect on the human 
environment. Therefore, neither an 
environmental assessment nor an 
environmental impact statement is 
required. 

Any person who will be adversely 
affected by this regulation may at any 
time on or before March 6, 1986 file with 
the Dockets Management Branch 
(address above) written objections 
thereto. Each objection shall be 
separately numbered, and each 
numbered objection shall specify with 
particularity the provisions of the 
regulation to which objection is made 
and the grounds for the objection. Each 
numbered objection on which a hearing 
is requested shall specifically so state. 
Failure to request a hearing for any 
particular objection shall constitute a 


~ waiver of the right to a hearing on that 


objection. Each numbered objection for 
which a hearing is requested shall 
include a detailed description and 
analysis of the specific factual 
information intended to be presented in 
support of the objection in the event that 
a hearing is held. Failure to include such 
a description and analysis for any 
particular objection shall constitute a 
waiver of the right to a hearing on the 
objection. Three copies of all documents 
shall be submitted and shall be 
identified with the docket number found 
in brackets in the heading of this 
document. Any objections received in 
response to the regulation may be seen 
in the Dockets Management Branch 
between 9 a.m. and 4 p.m., Monday 
through Friday. 


List of Subjects in 21 CFR Part 175 


Adhesives, Food additives, Food 
packaging. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Director of the Center for Food 
Safety and Applied Nutrition, Part 175 is 
amended as follows: 


PART 175—INDIRECT FOOD 
ADDITIVES: ADHESIVES AND 
COMPONENTS OF COATINGS 


1. The authority citation for 21 CFR 
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Part 175 continues to read as follows: 

Authority: Secs. 201(s), 409, 72 Stat. 1784- 
1788 as amended (21 U.S.C. 321(s), 348); 21 
CFR 5.10 and 5.61. 


§ 175.300 [Amended] 


2. Section 175.300 Resinous and 
polymeric coatings is amended in 
paragraph (b) (3) (xxxi) by removing 
from the list of substances the entry 
“Tetrakis[methylene(3,5-di-tert-butyl-4- 
hydroxyhydrocinnamate)} methane * * 


Dated: January 24, 1986. 
Sanford A. Miller, 
Director, Center for Food Safety and Applied 
Nutrition. 
[FR Doc. 86-2406 Filed 2-3--86; 8:45 am] 
BILLING CODE 4160-01-M 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 

26 CFR Parts 1, 20, 54, 301 and 602 
[T.D. 8073] 


income, Excise, and Estate and Gift 
Taxes; Effective Dates and Other 
Issues Arising Under the Employee 
Benefit Provisions of the Tax Reform 
Act of 1984 


AGENCY: Internal Revenue Service, 
Treasury. 


ACTION: Temporary regulations. 


SUMMARY: This document provides 
temporary regulations relating to 
effective dates and certain other issues 
arising under sections 91, 223, and 511- 
561 of the Tax Reform Act of 1984. This 
action is necessary because of changes 
to the applicable tax law made by the 
Tax Reform Act of 1984. The temporary 
regulations will affect qualified 
employee benefit plans, welfare benefit 
funds and employees receiving benefits 
through such plans. 


DATES: As follows, the temporary 
regulations are to be effective on 
varying dates dependent upon the 
effective dates of the underlying 
provisions of the Internal Revenue Code 
of 1954. In general, the effective dates 
are as follows: 


Effective date 
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1.404(a)(8)-1T 


1.404(b)-1T .......... 
after July 18, 1964. 
1.404(d)-1T 


Generally, amounts 
id oF 


paid or incurred 
after July 18, 1984. 


1.404(k)-1T Dividends paid in 
employer 
years beginning 
after July 18, 1984. 
V.4 19-9 F ecceceens , 
contributions paid 
or accrued after 
Dec. 31, 1985. 
Generally, 
contributions paid 
or accrued after 
Dec. 31, 1985. 
Generally, 
contributions 
incurred in taxable 
years ending after 
July 18, 1984. 


1.505(c)-1T 


1.512(a)-5T 


benefits provided 
after Dec. 31, 1985. 


FOR FURTHER INFORMATION CONTACT: 
The attorneys indicated in the table 
below at the Employee Plans and 
Exempt Organizations Division or the 
Legislation and Regulations Division, 
Office of Chief Counsel, Internal 
Revenue Service, 1111 Constitution 
Ave., NW., Washington, D.C. 20224 
(Attention: CC:LR:T). 


ESPO loan interest 
exclusion. 


1.402(a)(5)-1T. Rollover of partial 
1,404(a)-1T 


1.404(a)(8)-1T. 


1.404 (b)-1T ......0« 1 


1.404(d}-1T 


1.404(k)-1T 


1.505(c)-1T 
1.512(a)-5T 


1.1042-1T Sale of stock to 


ESOP. 


20.2039-1T Repeal of estate tax 


exclusion for 

qualified plans. 
54.4976-1T Taxes with respect to 
54.4978-1T 


301.7701-17T..... 


SUPPLEMENTARY INFORMATION: 
Background 


This document contains temporary 
regulations relating to the economic 
performance requirement for certain 
employee benefits under section 461(h)} 
of the Internal Revenue Code of 1954 
(Code), as added by section 91 of the 
Tax Refrom Act of 1984 (Act) (Pub. L. 
98-369, 98 Stat. 598); the transitional rule 
for vested accrued vacation pay under 
section 463 of the Code, as amended by 
section 91(i) of the Act (Pub. L. $2-369, 
98 Stat. 609); the treatment of group-term 
life insurance purchased for employees 
under section 79 of the Code, as 
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amended by section 223 of the Act (Pub. 
L. 98-369, 98 Stat. 775); the treatment of 
funded welfare benefit plans under 
sections 419 and 419A of the Code, as 
added by section 511 of the Act (Pub. L. 
98-369, 98 Stat. 854); the treatment of 
unfunded deferred benefits under 
sections 404(b) and 162 of the Code, as 
amended by section 512 of the Act (Pub. 
L. 98-369, 98 Stat. 862); additional 
requirements for tax-exempt status of 
certain organizations under section 505 
of the Code, as added by section 513 of 
the Act (Pub. L. 98-369, 98 Stat. 863); 
rollovers of partial distributions under 
sections 402 and 403, as amended by 
section 522 of the Act (Pub. L. 98-369, 98 
Stat. 868); distributions where 
substantially all contributions are 
employee contributions under section 
72, as amended by section 523 of the Act 
(Pub. L. 98-369, 98 Stat. 871); repeal of 
the estate tax exclusion for qualified 
plan benefits under section 2039, as 
amended by section 525 of the Act (Pub. 
L. 98-369, 98 Stat. 873); determination of 
whether there is a collective bargaining 
agreement under section 7701(a)(46), as 
added by section 526(c) of the Act (Pub. 
L. 98-369, 98 Stat. 874); statutory 
nontaxable benefits under section 125, 
as amended by section 531(b) of the Act 
(Pub. L. 98-369, 98 Stat. 881); 
nonrecognition of gain on stock sold to 
an employee stock ownership plan 
(ESOP) under section 1042, as added by 
section 541 of the Act (Pub. L. 98-369, 98 
Stat. 887); deductibility of dividends 
relating to ESOPs under section 404 and 
3405, as amended by section 542 of the 
Act (Pub. L. 98-369, 98 Stat. 890); 
exclusion of interest on ESOP loans 
under section 133, as added by section 
543 of the Act (Pub. L. 98-369, 98 Stat. 
891); excise tax on certain dispositions 
by ESOPs under section 4978, as added 
by section 545 of the Act (Pub. L. 98-369, 
98 Stat. 894); treatment of an employer 
and an employee benefit association as 
related under section 1239, as amended 
by section 557 of the Act (Pub. L. 98-369, 
98 Stat. 898); and technical corrections 
to the pension provisions of the Tax 
Equity and Fiscal Responsibility Act of 
1982 under sections 713 and 715 of the 
Act (Pub. L. 98-369, 98 Stat. 955, 966). 


Format 


These temporary regulations are 
generally presented in the form of 
questions and answers. Taxpayers may 
rely on them for guidance pending the 
issuance of final regulations. The 
questions and answers are not, 
however, intended to address 
comprehensively the issues raised by 
sections 91, 223 and 511-561 of the Act 
and no inference should be drawn 
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regarding questions not expressly raised 
and answered. E 

For purposes of developing a notice of 
proposed rulemaking to provide 
comprehensive guidance under section 
404(b) as amended by the Tax Reform 
Act of 1984, written comments are 
requested regarding whether, in place of 
the presumption established under 
Q&A-2 or § 1.404(b)-1T, compensation 
or benefits should be considered 
unconditionally provided under a plan, 
or method or arrangement, deferring the 
receipt of compensation or providing for 
deferred benefits for purposes of section 
404 (a) and (d) and section 404(b) if paid 
beyond a 2% month period following the 
close of the taxable year. In conjunction 
with the presumption and safe harbor 
rules of Q&A-2 of § 1.404{b)-1T, 
consideration was given to providing 
additionally for a fixed period beyond 
the close of taxable year (e.g., 842 
months) beyond which a payment would 
unconditionally be treated as deferred 
compensation or benefits for purposes of 
section 404. However, that approach 
was dismissed because of a concern 
that such a fixed period would 
inappropriately be regarded and utilized 
as an extended safe harbor within 
which a payment would be treated as 
not constituting deferred compensation 
or benefits for purposes of section 404. 

Further, written comments are 
requested with respect to the treatment 
of an account as a “fund” for purposes 
of section 419(e)(3)(C). In particular, 
comments are requested regarding the 
application of Q&A-3 of § 1.419-1T to 
experience-rated insurance 
arrangements between employers and 
insurance companies to provide welfare 
benefits to employees, and the 
application of § 54.4976-1T to dividends 
and refunds under such arrangements. 
In addition, comments are requested 
regarding the inclusion of additional 
experience-rated arrangements in the 
definition of “welfare benefit fund” 
under section 419(e)(3)(C), particularly 
where there is a pooling or spreading of 
experience among different employers. 


Special Analyses 


No general notice of proposed 
rulemaking is required by 5 U.S.C. 553(b) 
for temporary regulations. Accordingly, 
the Regulatory Flexibility Act does not 
apply and a Regulatory Impact Analysis 
is not required for this rule. The 
Commissioner of Internal Revenue has 
determined that this proposed rule is not 
a major rule as defined in Executive 
Order 12291 and that a Regulatory 
Impact Analysis is therefore not 
required. 


Paperwork Reduction Act 


The collection of information 
requirements contained in this 
temporary regulation have been 
submitted to the Office of Management 
and Budget (OMB) in accordance with 
the Paperwork Reduction Act of 1980. 
These requirements have been approved 
by OMB under control number 1545- 
0916. 


List of Subjects 
26 CFR 1.61-1—1.281-4 


Income taxes, Taxable income, 
Deductions, Exemptions. 
26 CFR 1.401-0—1.425-1 


Income taxes, Employee benefit plans, 
Pensions, Stock options, Individual 
retirement accounts, Employee stock 
ownership plans. 

26 CFR 1.441-1—1.483-2 

Income taxes, Accounting, Deferred 
compensation plans. 

26 CFR 1.501(a)-1—1.528-10 

Income taxes, Exempt organizations. 
26 CFR 1.1001-1—1.1102-3 

Nontaxable exchanges. 

26 CFR Part 20 
Estate taxes. 

26 CFR Part 54 
Excise taxes. 

26 CFR Part 301 

Procedure and administration. 
26 CFR Part 602 


Reporting and recordkeeping 
requirements. 


Adoption of Amendments to the 
Regulations 


Accordingly, 26 CFR Parts 1, 20, 54, 
301, and 602 are amended as follows: 

Paragraph 1. The authority citations 
for Parts 1, 20, 54, and 301 continue to 
read as follows: 


Authority: 26 U.S.C. 7805. 


PART 1—iINCOME TAX; TAXABLE 
YEARS BEGINNING AFTER 
DECEMBER 31, 1953 


Par. 2. The following new sections are 
added after § 1.72-18 to read as follows: 


§ 1.72(e)-1T Treatment of distributions 
where substantially all contributions are 
employee contributions. (Temporary) 

Q-1: How did the Tax Reform Act 
(TRA) of 1984 change the law with 
regard to the treatment of non-annuity 
distributions (i.e., amounts distributed 
prior to the annuity starting date and not 
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received as annuities) from a qualified 
plan that is treated as a single contract 
under section 72 and under which 
substantially all of the contributions are 
employee contributions? 

A-1: (a) Prior to the amendment of 
section 72(e) by the TRA of 1984, non- 
annuity distributions from such a 
qualified plan generally were allocable, 
first, to nondeductible employee 
contributions and thus were not 
includible in gross income. After 
distributions equaled the balance of 
nondeductible employee contributions, 
further non-annuity distributions 
generally were includible in gross 
income. 

(b) Pursuant to section 72(e)(7), as 
added by the TRA of 1984, non-annuity 
distributions from such a qualified plan 
that are allocable to investment in the 
plan after August 13, 1982 (as 
determined in accordance with section 
72(e)(5)(B)), generally will be treated, 
first, as allocable to income and, second, 
as allocable to nondeductible employee 
contributions. Distributions allocable to 
income are includible in gross income. 
Distributions allocable to nondeductible 
employee contributions are not 
includible in gross income. 

Q-2: To which qualified plans and 
contracts does section 72(e)(7) apply? 

A-2: Section 72(e)(7) applies to any 
plan or contract under which 
substantially all of the contributions are 
employee contributions if— 

(a) Such plan is described in section 
401(a) and the related trust or trusts are 
exempt from tax under section 501(a); or 

(b) Such contract is— 

(1) Purchased by a trust described in 
(a) above, 

(2) Purchased as part of a plan 
described in section 403(a), or 

(3) Described in section 403(b). 

Q-3: What is the definition of a 
qualified plan or contract under which 
substantially all of the contributions are 
employee contributions? 

A-3: (a) A qualified plan or contract 
under which substantially all of the 
contributions are employee 
contributions is a plan or contract with 
respect to which 85 percent or more of 
the total contributions during the 
“representative period” are employee 
contributions. The “representative 
period” means the five-plan-year period 
preceding the plan year during which a 
distribution occurs. However, if less 
than 85 percent of the total contributions 
for all plan years during which the plan 
or contract is in existence prior to the 
plan year of distribution are employee 
contributions, then the plan or contract 
is not one with respect to which 
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substantially all of the contributions are 
ee contributions. 

(b) For purposes of the 85 percent test, 
contributions made to a predecessor 
plan or contract are aggregated with 
contributions made the plan or contract 
to which the 85 percent test is being 
applied (the successor plan or contract). 
For purposes of the preceding sentence, 
a predecessor plan or contract is a plan 
or contract the terms of which are 
substantially the same as the successor 
plan or contract. 

Q-4: What is the definition of 
employee contributions for purposes of 
section 72(e)(7)? 

A-4: For purposes of section 72(e)(7), 
employee contributions are those 
amounts contributed by the employee 
and those amounts considered 
contributed by the employee under 
section 72(f). For example, amounts 
contributed to a section 401(k) qualified 
cash or deferred arrangement, pursuant 
to an employee's election to defer such 
amounts, are employer contributions to 
the extent that such amounts are not 
currently includible in gross income. In 
addition, deductible employee 
contributions under section 72(0) are 
disregarded in their entirety (i.e., treated 
as neither employee contributions nor 
employer contributions) in determining 
whether substantially all the 
contributions are employee 
contributions. 

Q-5: How is the 85 percent test of 
section 72(e)(7) applied to a qualified 
plan or contract? 

A-5: (a) Except as provided in 
paragraphs (b), (c), and (d), the 85 
percent test is applied separately with 
respect to each contract under section 
72. 

(b) If a single qualified plan described 
in section 401(a) or section 403(a) 
comprises more than one contract under 
section 72, regardless of whether such 
plan includes multiple trusts or 
combinations of profit-sharing and 
pension features, these contracts are 
aggregated for purposes.of applying the 
85 percent test. Thus, if substantially all 
of the contributions under a qualified 
plan comprising two contracts under 
section 72 are employee contributions, 
section 72(e)(5)(D) shall not apply to 
non-annuity distributions under either of 
the contracts. 

(c) With respect to the plans 
maintained by the Federal Government 
or by instrumentalities of the Federal 
Government, the 85 percent test shall be 
applied by aggregating all such plans. 
This aggregation rule applies only to 
those plans that are actively 
administered by the Federal 
Government or an instrumentality 
thereof. Thus, if a plan of the Federal 


Government is administered by a 
commercial financial institution, it 
would not be aggregated with other 
plans of the Federal Government and its 
instrumentalities for purposes of 
applying the 85 percent test. 

(d) In the case of a contract described 
in section 403(b), the 85 percent test is 
applied separately to each such 
contract. 

Q-6: Is a loan from a qualified plan or 
contract described in section 72(e)(7) 
treated as a distribution under section 
72(e)(4)(A)? 

A-6: Yes. Pursuant to section 
72(e)(4)(A), if an employee receives, 
either directly or indirectly, any amount 
as a loan from a qualified plan or 
contract described in section 72(e)(7), 
such amount shall be treated as a 
distribution from the plan or contract of 
an amount not received as an annuity. 
Similarly, if an employee assigns or 
pledges, or agrees to assign or pledge, 
any portion of the value of any qualified 
plan or contract, such portion shall be 
treated as a distribution from the plan or 
contract of an amount not received as 
an annuity. 

Q-7: Does the five percent penalty for 
premature distributions from annuity 
contracts, as described in section 72(q), 
apply to distributions from a qualified 
plan or contract described in section 
72(e)(7)? 

A-7: No. 

Q-8: When is section 72(e)(7) 
effective? 

A-8: Section 72(e)(7) is effective for 
amounts received or loans made on or 
after October 17, 1984. For purposes of 
this effective date provision, loan 
amounts outstanding on October 16, 
1984, which are renegotiated, extended, 
renewed, or revised after that date 
generally are treated as loans made on 
the date of the renegotiation, etc. 

Par. 3. There is added the following 
new section after § 1.79-3: 


§ 1.79-4T Questions and answers relating 
to the nondiscrimination requirements for 
group-term life insurance. (Temporary) 

Q-1: When does section 79, as 
amended by the Tax Reform Act of 1984, 
become effective? 

A-1: (a) Generally, section 79, as 
amended, applies to taxable years (of 
the employee receiving-insurance 
coverage) beginning after December 31, 
1983. There are, however, several 
exceptions to this effective date where 
there is coverage under a group-term life 
insurance plan of the employer that was 
in existence on January 1, 1984, or a 
comparable successor to such a plan 
maintained by the employer or a 
successor employer. 
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(b) First, the new rules of section 79 
(b) and (e), that require the inclusion in 
income of a retired employee of amounts 
attributable to the cost of group-term life 
insurance in excess of $50,000 and that 
include former employees within the 
definition of the term “employee,” will 
not appiy to any employee who retired 
from employment on or before January 
1, 1984. 

(c) Second, in the case of an 
individual who retires after january 1, 
1984, and before January 1, 1987, the 
new rules of section 79 (b) and (e) do not 
apply if (1) the individual attained age 
55 on or before January 1, 1984, and (2) 
the plan was maintained by the same 
employer who employed the individual 
during 1983, or by a successor employer. 

(d) Third, in the case of an individual 
who retires after December 31, 1986, the 
new rules of section 79 (b) and (e) do not 
apply if (1) the individual attained age 
55 on or before January 1, 1984, (2) the 
plan was maintained by the same 
employer who employed the individual 
during 1983, or by a successor employer, 
and (3) the plan is not, after December 
31, 1986, a discriminatory group-term life 
insurance plan (not taking into account 
any group-term life insurance coverage 
provided to employees who retired 
before January 1, 1987). 

(e) For purposes of determining 
whether a plan is, after December 31, 
1986, a discriminatory group-term life 
insurance plan, there shall be ignored 
any insurance coverage provided 
pursuant to a state law requirement that 
an insurer continue to provide insurance 
coverage for a period of time not in 
excess of two months following the 
termination of a policy. 

Q-2: What is meant by a “group-term 
life insurance plan of the employer that 
was in existence on January 1, 1984”? 

A-2: A group-term life insurance plan 
of the employer was in existence on 
January 1, 1984, only if the group policy 
or policies providing group-term life 
insurance benefits under the plan were 
executed on or before January 1, 1984, 
and were not terminated prior to such 
date. The applicability of section 79, as 
amended, to an employee will not be 
affected by the transfer of the employee 
between employers treated as a single 
employer under section 79(d)(7) if the 
employee continues, after the transfer, 
to be provided with group-term life 
insurance benefits under a plan that is 
comparable (determined under the 
principles set forth in Q&A 3) to the plan 
provided by the former employer. 

Q-3: When is a plan of group-term life 
insurance a “comparable successor” to 
another such plan? 
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A-3: A plan of group-term life 
insurance will be a comparable 
successor to another plan of group-term 
life insurance (the first plan) only if the 
plan does not differ from the first plan in 
any significant aspect with respect to 
individual who are potentially eligible 
for benefits provided under the 

provisions in Q&A 1. These 
individuals consist of those persons who 
are covered under a plan of group-term 
life insurance of the employer that was 
in existence on January 1, 1984, or a 
comparable successor to such a plan 
maintained by the employer or a 
successor employer, and who either 
retired on or before January 1, 1984, or 
who both attained age 55 on or before 
January 1, 1964, and were employed by 
the employer maintaining the plan (or a 
predecessor of that employer) during the 
year 1983. Accordingly, if significant 
additional or reduced benefits are 
froxided only to individuals who are not 
described in the preceding sentence, the 
plan will be considered a comparable 
successor plan. A plan will not fail to be 
a comparable successor plan merely 
because the employer purchases a 
policy or policies identical to the 
employer's first plan from a different 
insurance company. If the new plan 
provides significant additional or 
reduced benefits (either as to the type or 
amount available) to employees, or 
provides benefits to a category of 
employees that was formerly excluded 
from participating in the plan, the plan is 
generally not a comparable successor to 
the first plan. However, a plan will not 
be considered as providing significant 
additional or reduced benefits merely 
because a participant's coverage is 
based on a percentage of compensation 
and the participant’s compensation for 


the taxable year has been increasedor - 


decreased. Furthermore, a plan will not 
be considered a non-comparable 
successor plan merely because it is 
amended, either to decrease benefits 
provided to keyemployeesorto 
increase benefits provided to non-key 
employees, solely in order to comply 
with the nondiscrimination requirements 
of section 79{d). Finally, a plan will not 
be considered a non-comparable 
successor plan merely because a policy 
that is part of a discriminatory plan is 
terminated in order to end 
discriminatory coverage. 

Q-4: For purposes of determining the 
effective date of section 79, as amended 
by the Tax Reform Act of 1984, what is a 
“successor employer’? 

A-: A successor employer is an 
employer who employs a group of 
individuals formerly employed by 


anotheremployerasaresultofa _ 
business merger, acquisition or division. 
Q-5: Under what circumstances will 
separate policies of group-term life 
insurance of an employer be considered 
to be a single plan in determining 
whether the employer's plan of group- 
term life insurance is discriminatory? 
A-5: All policies providing group-term 
life insurance to a common key 
employee or key employees {as defined 
in this Q&A) carried directly or 
indirectly by an employer {or by a group 
of employers described in section 
79(d)(7)) will be considered as a single 
plan for purposes of determining 
whether an employer's group-term life 
insurance plan is discriminatory. For 
example, if a key employee receives 
$50,000 of group-term life insurance 
coverage under one policy and the same 
key employee receives an additional 
$250,000 of coverage under a separate 
group-term fife insurance policy, the two 
policies will be treated as a single plan 
in determining whether the group-term 
life insurance provided by the employer 
is discriminatory. If it is discriminatory, 
the key employees covered by either 
policy will not receive the benefit of 
section 79{a)(1) or section 79(c) for either 
policy. The result is the same even if 
each policy, considered alone, would be 
nondiscriminatory. A policy that 
provides group-term life insurance to a 
key employee and a policy under which 
the same key employee is eligible to 
receive group-term life insurance upon 
separation from service will be 
considered to provide group-term life 
insurance to a common key employee. In 
addition, an employer may treat two or 
more policies that do not provide group- 
term life insurance to a common key 
employee as constituting a single plan 
for purposes of satisfying the 
nondiscrimination provisions of section 
79(d). For example, if the employer 
provides group-term life insurance 
coverage for non-key employees under 
one policy and provides group-term life 
insurance coverage for key employees 
under a second policy, the two policies 
may be considered together in 
determining whether the requirements of 
section 79(d) are satisfied with regard to 
the second policy. For purposes of this 
section, the term “key employee” has 
the meaning given to such term by 
paragraph (1) of section 416{i), except 
that subparagraph (A)(iv) of such 
paragraph shall be applied by not taking 
into account employees described-in 
section 79(d)(3)(B) who are not 
participants in the plan. For purposes of 
this section, all references to “plan 
year” or “plan years” in section 
416(g)(4)(C) and section 416{i) shall be 


deleted and replaced with “taxable year 
of the employer” or “taxable years of 
the employer,” respectively. 

Q-&: In the case of a discriminatory 
group-term life insurance plan, what 
amounts should be included in the gross 
income of a key employee? 

A-46: (a) In the case ofa 
discriminatory group-term life insurance 
plan, each key employee must include in 
gross income for the taxable year the 
cost of his or her insurance benefit for 
that year provided by the employer 
under the plan. 

(b) The cost of group-term life 
insurance coverage provided by an 
employer for a key employee during the 
employee's taxable year is determined 
by apportioning the net premium (group 
premium less policy dividends, premium 
refunds or experience rating credits) 
allocable to the group-term life 
insurance coverage during the key 
employee's taxable year, less the actual 
cost allocated to other key employees 
pursuant to the method described in the 
subparagraph (d) of this answer, if 
applicable, among the covered 
employees. in the event that the 
employer has other forms and types of 
coverage with the same insurer, the 
employer must make a reasonable 
allocation of the total premiums paid to 
the insurer. For example, where an 
employer has both health insurance 
coverage and a plan of group-term life 
insurance with the same insurer, and 
there is no volume discount, the net 
premium for the plan of group-term life 
insurance must include the excess, if 
any, of the payments the employer 
makes for the health insurance coverage 
over the payments the employer would 
make for such coverage if the plan of 
group-term life insurance for which this 
calculation is being made did not exist. 

(c} In general, the portion of the net 
premium for group-term life insurance 
that should be apportioned to a key 
employee, other than a key employee to 
whom the method in subparagraph (d) of 
this answer is applicable, is determined 
by: (1) Calculating a “tabular” premium 
for the entire group (with the exception 
of all key employees to whom the 
method in subparagraph (d) of this 
answer is applicable), in the manner 
described below, (2) determining the 
ratio of the total actual net premium 
(less the actual cost allocated to key 
employees pursuant to the method in the 
subparagraph (d) of this answer) to the 
total tabular premium and (3) 
multiplying the tabular premium for the 
key employee at his or her attained age 
by such ratio. Thus, if the total actual 
net premium is 125 percent of the total 
tabular premium for all covered 
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employees and the tabular premium at 
the key employee’s attained age is $2.00 
per thousand per month, the cost for 
such employee would be $2.50 per 
thousand per month ($2.00 times 125 
percent). For these purposes the table 
used to calculate tabular premiums will 
be determined as follows: 

(i) If the group policy contains a 
reasonable table (based on recognized 
mortality assumptions) of premium rates 
on an attained age basis (which table 
may use.age brackets not exceeding five 
years) with reference to which the group 
premium is determined, such table will 
be used; 

(ii) If such table is not available, the 
1960 Basic Group Table published by the 
Society of Actuaries will be used. 

(d) In cases where the mortality 
charge for group-term life insurance 
coverage provided to a key employee is 
calculated separately by the insurer (for 
example, where the charge for the 
coverage provided to a key employee is 
based on a medical examination) and 
the amount of such mortality charge plus 
a proportionate share of the loading 
charge for the coverage provided to the 
group is higher than the amount that 
would be allocable to such employee 
under the allocation method in 
subparagraph (c) the.cost of group-term 
life insurance coverage for that 
employee shall be that higher amount. 

Q-7: Must all active and former 
employees be considered in applying the 
coverage tests in section 79 (d) (3) to 
determine whether or not a plan of 
group-term life insurance is 
discriminatory with respect to coverage? 

A-7: No. Generally, a plan of group- 
term life insurance which covers both 
active and former employees will not 
satisfy the nondiscrimination 
requirements of section 79 (d) unless the 
coverage tests in section 79 (d) (3) are 
satisfied with respect to both the active 
and the former employees of the 
employer, except to the extent they are 
excluded from tests for discrimination 
by application of the grandfather 
provisions set forth in Q&A 1. However, 
for purposes of determining whether a 
plan is discriminatory with respect to 
coverage, the coverage tests must be 
applied separately to active and former 
employees. In addition, if the plan limits 
participation by former employees to 
employees who retired from 
employment with the employer, then 
only retired employees must be 
considered in applying the coverage 
tests to former employees. Also, in 
applying the coverage tests in section 79 
(d) (3), the employer may make 
reasonable mortality assumptions 
regarding former employees who are not 
covered under the plan but must be 


considered in applying the coverage 
tests. Furthermore, only those former 
employees who terminated employment 
on or after the earliest date of 
termination from employment for any 
former employee covered by the plan 
must be considered. Finally, for 
purposes of determining whether a plan 
of group-term life insurance of the 
employer (or a successor employer) that 
was in existence on January 1, 1984 (or a 
comparable successor to such a plan) is 
discriminatory, after December 31, 1986, 
with respect to group-term life 
insurance coverage for former 
employees, coverage provided to 
employees who retired on or before 
December 31, 1986, shall not be taken 
into account. 

Q-8: Will a group-term life insurance 
plan be considered discriminatory if 
active employees receive greater 
benefits as a percentage of 
compensation than former employees, or 
vice versa? 

A-8: No. For purposes of determining 
whether a plan is discriminatory with 
respect to the type and amount of 
benefits available, insurance coverage 
for former employees must be tested 
separately from insurance coverage for 
active employees. For example, a group- 
term life insurance plan that provides 
group-term life insurance benefits equal 
to 200 percent of compensation for all 
active employees and 100 percent of 
final compensation (based on the 
average annual compensation for the 
final five years) for all former employees 
would satisfy the nondiscrimination 
requirements of section 79 (d). However, 
a group-term life insurance plan that 
provides group-term life insurance 
benefits equal to 200 percent of 
compensation for all active employees 
and 100 percent of final compensation 
(based on the average annual 
compensation for the final five years) 
only for key employees who are no 
longer employed by the employer (or a 
successor employer) would not satisfy 
the nondiscrimination requirement of 
section 79 (d) (2) (A). 

Q-9: Under what circumstances will 
the amount of benefits available under a 
plan of group-term life insurance be 
considered not to discriminate in favor 
of participants who are key employees? 

A-9: A plan of group-term life 
insurance will be considered not to 
discriminate in favor of participants 
who are key employees, as to the 
amount of benefits available, if the plan 
provides a fixed amount of insurance 
which is the same for all covered 
employees. In other circumstances, the 
determination of whether a plan is 
nondiscriminatory will be based on all 
of the facts and circumstances. Such 
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plans will be considered not to 
discriminate in favor of participants 
who are key employees, as to the 
amount of benefits available, if the plan 
contains no group of employees 
described in the following sentence that, 
if tested separately, would fail to satisfy 
the requirements of section 79(d)(2)(A). 
The group subject to separate testing 
under the preceding sentence consists of 
a key employee and all other 
participants (including other key 
employees) who receive, under the plan, 
an amount of insurance (as a multiple of 
compensation (either total compensation 
or the basic or regular rate of 
compensation)) that is equal to or 
greater than the amount of insurance 
received by such key employee. As 
described in Q&As 7&8, active and 
former employees are tested separately 
under section 79(d)(2)(A). 

Example: Assume that a plan of group-term 


life insurance has 500 participants, 10 of 
whom are key employees. Under the plan, 400 


- of the non-key employees receive an amount 


of insurance equal to 100 percent of 
compensation, while all of the key employees 
and 90 of the non-key employees receive an 
amount of insurance equa! to 200 percent of 
compensation. The plan will be considered 
not to discriminate in favor of the 
participants who are key employees because, 
tested separately, the group of participants 
receiving an amount of insurance equal to or 
greater than 200 percent of compensation 
would satisfy the requirements of section 
79(d)(2)(A) (by reason of section 
79(d)(3){A)(ii)). If one of the key employees 
received an amount of insurance equal to 300 
percent of compensation, the plan would be 
considered to discriminate in favor of 
participants who are key employees, 
because, tested separately, the group 
consisting of the single key employee 
receiving an amount of insurance equal to or 
greater than 300 percent of compensation 
would fail to satisfy the requirements of 
section 79(d)(2)(A). 


In determining the groups of 
employees that are tested separately for 
this purpose, allowance shall be made 
for reasonable differences in amount of 
insurance (as a multiple of 
compensation) due to rounding, the use 
of compensation brackets or other 
similar factors. Thus, if a plan bases 
group-term life insurance coverage on 
“compensation brackets,” it is not 
intended that any participants will be 
treated as receiving an amount of 
insurance (as a multiple of 
compensation) that is greater (or less) 
than that of any other participant merely 
because the first participant's 
compensation is at the lower (or higher) 
end of a compensation bracket while the 
second participant’s compensation is at 
the higher (or lower) end of a 
compensation bracket. However, any 





compensation brackets utilized by a 
plan will be examined to determine if 
the brackets, or compensation 
groupings, result in discrimination in 
favor of key employees. in addition, a 
plan does not meet the requirements for 
nondiscrimination as to the type and 
amount of benefits available under the 
plan unless all types of benefits 
(including permanent benefits) and all 
terms and conditions with respect to 
such benefits which are available to any 
participant who is a key employee are 
also available an a nondiscriminatory 
basis to non-key employee participants. 

Q-10: How is additional coverage 
purchased by employees under a plan of 
group-term life insurance treated for 
purposes of determining whether a plan 
of group-term life insurance is 
discriminatory? 

A-10: (a) The extent to which 
employees purchase additional coverage 
under a plan of group-term life 
insurance is not taken into account for 
purposes of determining whether a plan 
of group-term life insurance is 
discriminatory. For example, a plan 
providing insurance to all employees of 
1 times annual compensation, which 
gives all employees the option to 
purchase additional insurance of 1 times 
annual compensation at their own 
expense, would not be considered 
discriminatory as to the type and 
amount of benefits available, even if the 
group (or groups) of participants who 
purchase additional insurance, if tested 
separately, would not satisfy the 
requirements of section 79{d)[2)(A). 
Solely for this purpose, the choice of an 
amount of group-term life insurance as a 
benefit under a cafeteria plan will be 
treated as the purchase of group-term 
life insurance by an employee. ff 
additional insurance coverage is 
available to any key employee that is 
not available, on a nondiscriminatory 
basis, to non-key employees, the plan 
will be considered discriminatory, even 
if the full cost of such additional 
insurance coverage is paid by the 
employee(s) electing such benefits. 

(b) If the employer bears a part of the 
expense of any additional coverage that 
is purchased by an employee under a 
plan of group-term life insurance, the 
additional insurance shail be treated, in 
part, as an amount of insurance 
provided by the employer under the plan 
and, in part, as an amount of insurance 
purchased by the employee. Except to 
the extent provided in subparagraph (a) 
above, the portion of insurance treated 
as an amount of insurance purchased by 
the employee is not taken into account 
for purposes of determining whether the 
plan is discriminatory. Whether such 


insurance (together with any other 
insurance provided by the employer 
under the plan) will cause the plan to be 
considered to discriminate in favor of 
participants who are key employees is 
determined under the rules of Q&A 9. 

Q-11: What effect do the provisions of 
section 79(d}(1) have if a plan of group- 
term life é Seeetee is discriminatory for 
only part of a year? 

A-11: If a plan of group-term life 
insurance is discriminatory at any time 
during the key employee's taxable year, 
then it is a discriminatory group-term 
life insurance plan for that taxable year 
and the provisions of section 79{d}{1) 
will be applicable with respect to all 
group-term life insurance costs allocable 
to that employee for that year. 

Q-12: Are the section 79{d) provisions 
independent from the requirements 
contained in Treas. Reg. § 179-1? 

A-12: Yes. Treas. Reg. § 1.79-1(c}{1) 
provides that life insurance provided to 
a group of employees cannot qualify as 


_ group-term life insurance if it is 


provided to less than ten full-time 
employees unless certain requirements 
are satisfied. The satisfaction of these 
requirements does not guarantee that 
the plan will be nondiscriminatory, and 
vice versa. Treas. Reg. § 1.79-1{a}{4)} 
provides that life insurance is not group- 
term life insurance unless the amount of 
insurance provided to each employee is 
computed under a fermula that 
precludes individual selection. The mere 
fact that a life insurance policy is 
nondiscriminatory is not determinative 
as to whether the policy preciudes 
individual selection, and vice versa. 
Par. 4. The following section is added 
immediately after § 1.125-1: 


§ 1.125-2T Question and answer relating 
to the benefits that may be’offered under a 
cafeteria plan. (Temporary) 

Q-1: What benefits may be offered to 
participants under a cafeteria plan? 

A-1: (a) Generally, for cafeteria plan 
years beginning on or after January 1, 
1985, a cafeteria plan is a written plan 
under which participants may choose 
among two or more benefits consisting 
of cash and certain other permissible 
benefits. In general, benefits that are 
excludabie from the gross income of an 
employee under a specific section of the 
Internal Revenue Code may be offered 
under a cafeteria plan. However, 
scholarships and fellowships under 
section 117, vanpooling under section 
124, educational assistance under 
section 127 and certain fringe benefits 
under section 132 may not be offered 
under a cafeteria plan. In addition, 
meals and lodging under section 119, 
because they are furnished for the 
convenience of the employer and thus 
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are not elective in lieu of other benefits 
or compensation provided by the 
employer, may not be offered under a 
cafeteria plan. Thus, a cafeteria plan 
may offer coverage under a group-term 
life insurance plan of up to $50,000 
(section 79), coverage under an accident 
or health plan (sections 105 and 108), 
coverage under a qualified group legal 
services plan (section 120), coverage 
under a dependent care assistance 
program {section 129), and participation 
in a qualified cash or deferred 
arrangement that is part of a profit- 
sharing or stock bonus plan [section 
401(k)). In addition, a cafeteria plan may 
offer group-term life insurance coverage 
which is includable in gross income only 
because it is in excess of $50,000 or is on 
the lives of the participant's spouse and/ 
or children. In addition, a cafeteria plan 
may offer participants the opportunity to 
purchase, with after-tax employee 
contributions, coverage under a group- 
term life insurance plan [section 79}, 
coverage under an accident or health 
plan {section 105{e)), coverage under a 
qualified group legal services plan 
(section 120), or coverage under a 
dependent care assistance program 
(section 129). Finally, a cafeteria plan 
may offer paid vacation days if the plan 
precludes any participant from using, or 
receiving cash for, in a subsequent pian 
year, any of such paid vacation days 
remaining unused as of the end of the 
plan year. For purposes of the preceding 
sentence, elective vacation days 
provided under a cafeteria plan are not 
censidered to be used until all 
nonelective paid vacation days have 
been used. 

(b) Note that benefits that may be 
offered under a cafeteria plan may or 
may not be taxable depending upon 
whether such benefits qualify for an 
exclusion from gross income. However, 
a cafeteria plan may not offer a benefit 
that is taxable because such benefit fails 
to satisfy any applicable eligibility, 
coverage, or nondiscrimination 
requirement. Similarly, a plan may not 
offer a benefit for purchase with after- 
tax employee contributions if such 
benefit would fail to satisfy any 
eligibility, coverage, or 
nondiscrimination requirement that 
would apply if such benefit were 
designed to be provided on a 
nontaxable basis with employer 
contributions. Also, note that section 
125(d}{(2) provides that a cafeteria plan 
may not offer a benefit that defers the 


- receipt of compensation (other than the 


opportunity to make elective 
contributions under a qualified cash or 
deferred arrangement) and may not 
operate in a manner that enabies 
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participants to defer the receipt of 
compensation. 

Par 5. The following new section is 
added immediately after § 1.132-1T: 


§ 1.133-1T. Questions and answers 
relating to interest on certain loans used to 
acquire employer securities. (Temporary) 
Q-1: What does section 133 provide? 
A-1: In general, section 133 provides 
that certain commercial lenders may 
exclude from gross income fifty percent 
of the interest received with respect to 
. securities acquisition loans. A securities 
acquisition loan is any loan to an 
employee stock ownership plan (ESOP) 
(as defined in section 4975(e)(7)) that 
qualifies as an exempt loan under 
§§ 54.4975-7 and -11 to the extent that 
the proceeds are used to acquire 
employer securities (within the meaning 
of section 409(1)) for the ESOP. A loan 
made to a corporation sponsoring an 
ESOP (or to a person related to such 
corporation under section 133(b)(2)) may 
also qualify as a securities acquisition 
loan to the extent and for the period that 
the proceeds are (a) loaned to the 
corporation’s ESOP under a loan that 
qualifies as an exempt loan under 
§§ 54.4975-7 and -11 and that has 
substantially similar terms as the loan 
from the commercial lender to the 
sponsoring corporation, and (b) used to 
acquire employer securities for the 
ESOP. The terms of the loan between 
the commercial lender and the 
sponsoring corporation (or a related 
corporation) and the loan between such 
corporation and the ESOP shall be 
treated as substantially similar only if 
the timing and rate at which employer 
securities would be released from 
encumbrance if the loan from the 
commercial lender were the exempt loan 
under the applicable rule of § 54.4975- 
7(b)(8) are substantially similar to the 
timing and rate at which employer 
securities will actually be released from 
encumbrance in accordance with such 
rule. For this purpose, if the loan from 
the commercial lender to the sponsoring 
corporation states a variable rate of 
interest and the loan between the 
corporation and the ESOP states a fixed 
rate of interest, whether the terms of the 
loans are substantially similar shall be 
determined at the time the obligations 
are initially issued by taking into 
“account the adjustment interval on the 
variable rate loan and the maturity of 
the fixed rate loan. For example, if the 
rate on the loan from the commercial 
lender to the sponsoring corporation 
adjusts each six months and the loan 
from the corporation to the ESOP has a 
ten year term, the initial interest rate on 
the variable rate loan could be 
compared to the rate on the fixed rate 


loan by comparing the yields on 6 month 
and ten year Treasury obligations. 
Similarly, if the rates on the two loans 
are based on different compounding 
assumptions, whether the terms of the 
loans are substantially similar shall be 
determined by taking into account the 
different compounding assumptions. A 
securities acquisition loan may be 
evidenced by any note, bond, debenture, 
or certificate. Also, section 133(b)(2) 
provides that certain loans between 
related persons are not securities 
acquisition loans. In addition, a loan 
from a commercial lender to an ESOP or 
sponsoring corporation to purchase 
employer securities will not be treated 
as a securities acquisition loan to the 
extent that such loan is used, either 
directly or indirectly, to purchase 
employer securities from any other 
qualified plan, including any other 
ESOP, maintained by the employer or 
any other corporation which is a 
member of the same controlled group (as 
defined in section 409(1)(4)). 

Q-2: What lenders are eligible to 
receive the fifty percent interest 
exclusion? 

A-2: Under section 133(a), a bank 
(within the meaning of section 581), an 
insurance company to which subchapter 
L applies, or a corporation (other than a 
subchapter S corporation) actively 
engaged in the business of lending 
money may exclude from gross income 
fifty percent of the interest received 
with respect to a securities acquisition 
loan (as defined in Q&A~-1 of § 1.133- 
1T). For purposes of section 133(a)(3), a 
corporation is actively engaged in the 
business of lending money if it lends 
money to the public on a regular and 
continuing basis (other than in 
connection with the purchase by the 
public of goods and services from the 
lender or a related party). A corporation 
is not actively engaged in the business 
of lending money if a predominant share 
of the original value of the loans it 
makes to unrelated parties (other than in 
connection with the purchase by the 
public of goods and services from the 
lender or a related party) are securities 
acquisition loans. 

Q-3: May loans which qualify for the 
fifty percent interest exclusion under 
section 133 be syndicated to other 
lending institutions? 

A-3: Securities acquisition loans 
under section 133 may be syndicated to 
other lending institutions provided that 
such lending institutions are described 
in section 133(a) (1), (2) or (3) and the 
loan was originated by a qualified 
holder. Subsequent holders of the debt 
instrument may qualify for the partial 
interest exclusion of section 133 if such 
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holders satisfy the requirements of 
section 133 and such loan does not fail 
to be a securities acquisition loan under 
section 123(b)(2). 

Q-4: When is section 133 effective? 

A-4: Section 133 applies to securities 
acquisition loans made after July 18, 
1984, and used to acquire employer 
securities after July 18, 1984. The 
provision does not apply to loans made 
after July 18, 1984, to the extent that 
such loans are renegotiations, directly or 
indirectly, of loans outstanding on such 
date. A loan extended to an ESOP or 
sponsoring corporation after July 18, 
1984, will be treated as a renegotiation 
of an outstanding loan if the loan 
proceeds are used to refinance 
acquisitions of employer securities made 
prior to July 19, 1984. For example, if an 
ESOP borrowed money prior to July 19, 
1984, to purchase employer securities 
and after July 18, 1984, borrows other 
funds from the same or a different 
commercial lender to repay the first 
loan, the second loan will be treated as 
a renegotiation of an outstanding loan to 
the extent of the repaid amount. 
Similarly, if, after July 18, 1984, an ESOP 
sells employer securities, uses the 
proceeds to retire a pre-July 19, 1984, 
loan and obtains a second !can to 
acquire replacement employer 
securities, the second loan will be 
treated as a renegotiation of an 
outstanding loan. 

Par. 6. The following new section is 
added immediately after § 1.162-10: 


§ 1.162-10T Questions and answers 
relating to the deduction of employee 
benefits under the Tax Reform Act of 1984; 
certain limits on amounts deductible. 
(Temporary) 

Q-1: How does the amendment of 
section 404(b) by the Tax Reform Act of 
1984 affect the deduction of employee 
benefits under section 162 of the Internal 
Revenue Code? 

A-1: As amended by the Tax Reform 
Act of 1984, section 404(b) clarifies that 
section 404(a) and (d) (in the case of 
employees and nonemployees, 
respectively) shall govern the deduction 
of contributions paid or compensation 
paid or incurred under a plan, or method 
or arrangement, deferring the receipt of 
compensation or providing for deferred 
benefits. Section 404(a) and (d) requires 
that such a contribution or 
compensation be paid or incurred for 
purposes of section 162 or 212 and 
satisfy the requirements for deductibility 
under either of these sections. However, 
notwithstanding the above, section 404 
does not apply to contributions paid or 
accrued with respect to a “welfare 
benefit fund” (as defined in section 
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419{e)) after July 18, 1984, in taxable 
years of employers (and payors) ending 
after that date. . 

Also, section 463 shall govern the 
deduction of vacation pay by a taxpayer 
that has elected the application of such 
section. Section 404(b), as amended, 
generally applies to contributions paid 
and compensation paid or incurred after 
July 18, 1984, in taxable years of 
employers (and payors) ending after that 
date. See Q&A-3 of § 1.404(b)-1T. For 
rules relating to the deduction of 
contributions attributable to the 
provision of deferred benefits, see 
section 404 (a), (b) and (d) and 
§ 1.404(a)-1T, § 1.404(b)-1T and 
§ 1.404(d)-1T. For rules relating to the 
deduction of contributions paid or 
accrued with respect to a welfare 
benefit fund, see section 419, § 1.419-1T 
and § 1.419A-2T. For rules relating to 
the deduction of vacation pay for which 
an election is made under section 463, 
see § 10.2 of this chapter and § 1.463-1T. 

Q-2: How does the enactment of 
section 419 by the Tax Reform Act of 
1984 affect the deduction of employee 
benefits under section 162? 

A-2: As enacted by the Tax Reform 
Act of 1984, section 419 shall govern the 
deduction of contributions paid or 
accrued by an employer (or a person 
receiving services under section 419(g)) 
with respect to a “welfare benefit fund” 
(within the meaning of section 419(e)) 
after December 31, 1985, in taxable 
years of the employer (or person 
receiving the services) ending after that 
date. Section 419(a) requires that such a 
contribution be paid or accrued for 
purposes of section 162 or 212 and 
satisfy the requirements for deductibility 
under either of those sections. 
Generally, subject to a binding contract 
exception (as described in section 
511(e)(5) of the Tax Reform Act of 1984), 
section 419 shall also govern the 
deduction of the contribution of a 
facility (or other contribution used to 
acquire or improve a facility) to a 
welfare benefit fund after June 22, 1984. 
See Q&A-11 of § 1.419-1T. In the case of 
a welfare benefit fund maintained 
pursuant to a collective bargaining 
agreement, section 419 applies to the 
extent provided under the special 
effective date rule described in Q&A-2 
of § 1.419-1T and the special rules of 
§ 1.419A-2T. For rules relating to the 
deduction of contributions paid or 
accrued with respect to a welfare 
benefit fund, see section 419 and 
§ 1.419-1T. 

Par. 7. The following new section is 
added after § 1.402{a)—1 to read as 
follows: 


§ 1.402(a)(5)-1T Rollovers of partial 
distributions from qualified trusts and 
annuities. (Temporary) 

Q-1: Can an employee or the 
surviving spouse of a deceased 
employee roll over to an individual 
retirement account or annuity, described 
in section 408 (a) or (b), the taxable 
portion of a partial distribution from a 
qualified trust described in section 
401(a), a qualified plan described in 
section 403(a), or a tax-sheltered annuity 
contract under section 403(b)? 

A-1: Yes. For distributions made after 
July 18, 1984, the taxable portion of a 
partial distribution may be rolled over 
within 60 days of the distribution to an 
individual retirement account or 
annuity. 

Q-2: Are there special requirements 
applicable to rollovers of partial 
distributions? 

A-2: Yes. Section 402(a)(5)(D)(i) 
specifies that no part of a partial 
distribution may be rolled over unless 
the distribution is equal to at least 50 
percent of the balance to the credit of 
the employee in the contract or plan 
immediately before the distribution, and 
the distribution is not one of a series of 
periodic payments. For purposes of this 


* section, the balance to the credit of an 


employee does not include any 
accumulated deductible employee 
contributions (within the meaning of 
section 72(0)). In addition, in calculating 
the balance to the credit for purposes of 
the 50 percent test, qualified plans are 
not to be aggregated with other qualified 
plans and tax-sheltered annuity 
contracts are not to be aggregated with 
other tax-sheltered annuity contracts. 
Also, in applying the 50 percent test to a 
surviving spouse, the balance to the 
credit is the maximum amount the 
spouse is entitled to receive under the 
plan or contract, rather than the total 
balance to the credit of the employee. 
The rollover of a partial distribution 
may result in adverse tax consequences; 
see section 402(a)(5)(D) (iii) and (iv). 

Q-3: Are there any other requirements 
applicable to rollovers of partial 
distribution? 

A-3: Yes. Section 402(a)(5)(D)(i)(II) 
requires the employee to elect, in 
conformance with Treasury regulations, 
to treat a contribution of a partial 
distribution to an IRA as a rollover 
contribution. An election is made by 
designating, in writing, to the trustee or 
issuer of the IRA at the time of the 
contribution that the contribution is to 
be treated as a rollover contribution. 
This requirement of a written 
designation to the trustee or issuer of 
the IRA is effective for contributions 
paid to the trustee or issuer of the IRA 
after March 20, 1986. For contributions 
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paid to the trustee or issuer before 
March 21, 1986, an election is made by 
computing the individual’s income tax 
liability on the income tax return for the 
taxable year in which the distribution 
occurs in a manner consistent with not 
including the distribution (or portion 
thereof) in gross income. Both such 
elections are irrevocable, except that an 
election made on an income tax return 
filed before March 21, 1986 is revocable. 

Q-4: Does the election requirement 
apply to rollovers of qualified total 
distributions or rollover contributions 
described in section 402(a) (5) or (7), 
403(a)(4), 403(b)(8), 405(d)(3), or 408(d)(3) 
to individual retirement accounts and 
annuities (IRAs)? 

A-4: Yes. No amounts may be treated 
as a rollover contribution to an IRA 
under section 402(a)(5), 402(a)(7), 
403(a)(4), 403(b)(8), 405(d)(3) (as 
amended by section 491(c) of the TRA of 
1984), or 408(d)(3) unless the 
requirements described in Q & A-3 of 
this section are satisfied. Thus, once any 
portion of a total distribution is 
irrevocably designated as a rollover 
contribution, such distribution is not 
taxable under section 402 or 403 and, 
therefore, is not eligible for the special 
capital gains and separate tax treatment 
under section 402 (a) and (e). Election 
requirements for rollover contributions 
to IRAs described in this Q &A-—4 are 
subject to the same effective date rules 
set forth in Q &A-3. 

Par. 8. The following new section is 
added immediately after § 1.404(a)-1: 


§ 1.404(a)-1(T) Questions and answers 
relating to deductibility of deferred 
compensation and deferred benefits for 
employees. (Temporary) 

Q-1: How does the amendment of 
section 404(b) by the Tax Reform Act of 
1984 affect the deduction of 
contributions or compensation under 
section 404(a)? 

A-1: As amended by the Tax Reform 
Act of 1984, section 404(b) clarifies that 
section 404(a) shall govern the deduction 
of contributions paid and compensation 
paid or incurred by the employer under 
a plan, or method or arrangement, 
deferring the receipt of compensation or 
providing for deferred benefits to 
employees, their spouses, or their 
dependents. See section 404(b) and 
§ 1.404(b)-1T. Section 404 (a) and (d) 
requires that such a contribution or 
compensation be paid or incurred for 
purposes of section 162 or 212 and 
satisfy the requirements for deductibility 
under either of those sections. However, 
notwithstanding the above, section 404 
does not apply to contributions paid or 
accrued with respect to a “welfare 
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benefit fund” (as defined in section 
419(e)) after July 18, 1984, in taxable 
years of employers (and payors) ending 
after that date. Also, section 463 shall 
govern the deduction of vacation pay by 
a taxpayer that has elected the 
application of such section. For rules. 
relating to the deduction of 
contributions paid or accured with 
respect to a welfare benefit fund, see 
section 419, § 1.419-1T and § 1.419A-2T. 
For rules relating to the deduction of 
vacation pay for which an election is 
made under section 463, see § 10.2 of 
this chapter and § 1.463-1T. 

Par. 9. The following new section is 
added after §1.404(a)-8 to read as 
follows: s 


§ 1.404(a8)-1T Deductions for plan 
contributions on behalf of self-employed 
individuals. (Temporary) 

Q: How does the amendment to 
section 404(a)(8)(D), made by section 
713(d)(6) of the Tax Reform Act of 1984 
(TRA of 1984), affect section 
404(a)(8)(C)? 

A: In applying the rules of section 
404(a)(8)(C), the Service will treat the 
amendment to section 404({a)(8)(D) as 
also having been made to section 
404(a)(8)(C), pending enactment of 
technical corrections to TRA of 1984. 
The effect of treating the amendment as 
having also been made to section 
404(a)(8)(C) is to increase the amount of 
contributions on behalf of a self- 
employed individual that will be treated 
as satisfying section 162 or 212. 
Generally, therefore, a contribution on 
behalf of a self-employed individual is 
treated as satisfying section 162 or 212 if 
it is not in excess of the individual's 
earned income for the year, determined 
without regard to the deduction allowed 
by section 404 for the self-employed 
individual's contribution. 

Par. 10. The following new section is 
added immediately after § 1.404(b)-1: 


§ 1.404(b)-1T Method or arrangement of 


Q-1: As amended by the Tax Reform 
Act of 1984, what does section 404(b) of 
the Internal Revenue Code provide? 

A-1: As amended, section 404(b) 
clarifies that any plan, or method or 
arrangement, deferring the receipt of 
compensation or providing for deferred 
benefits (other than compensation) is to 
be treated as a plan deferring the receipt 
of compensation for purposes of section 
404 (a) and (d). Accordingly, section 404 
(a) and (d) (in the case of employees and 
nonemployees; respectively) shall 
govern the deduction of contributions 
paid or compensation paid or incurred 


with respect to such a plan, or method 
or arrangement. Section 404 (a) and (d) 
requires that such a contribution or 
compensation be paid or incurred for 
purposes of section 162 or 212 and 
satisfy the requirements for deductibility 
under either of those sections. Thus, for 
example, under section 404 (a)(5) and 
(b), if otherwise deductible under 
section 162 or 212, a contribution paid or 
incurred with respect to a nonqualified 
plan, or method or arragement, 
providing for deferred benefits is 
deductible in the taxable year of the 
employer in which or with which ends 
the taxable year of the employee in 
which the amount attributable to the 
contribution is includible in the gross 
income of the employee (without regard 
to any applicable exclusion under 
Chapter 1, Subtitle A, of the Internal 
Revenue Code). Section 404 (a) and (d) 
applies to all compensation and benefit 
plans, or methods or arrangements, 
however denominated, which defer the 
receipt of any amount of compensation 
or benefit, including fees or other 
payments. Thus, a limited partnership 
(using the accrual method of accounting) 
may not accrue deductions for a fee 
owed to an unrelated person (using the 
cash method of accounting ) who 
performs services for the partnership 
until the partnership taxable year in 
which or within which ends the taxable 
year of the service provider in which the 
fee is included in income. However, 
notwithstanding the above, section 404 
does not apply to contributions paid or 
accrued with respect to a “welfare 
benefit fund” (as defined in section 
419(e)) after July 18, 1984, in taxable 
years of employers (and payors) ending 
after that date. Also, section 463 shall 
govern the deduction of vacation pay by 
a taxpayer that has elected the 
application of such section. For rules 
relating to the deduction of 
contributions paid or accrued with 
respect to a welfare benefit fund, see 
section 419, § 1.419-T and § 1.419A-2T. 
For rules relating to the deduction of 
vacation pay for which an election is 
made under section 463, see § 10.2 of 
this chapter and § 1.463-1T. 

Q-2: When does a plan, or method or 
arrangement, defer the receipt of 
compensation or benefits for purposes of 
section 404 (a), (b), and (d)? 

A-2: (a) For purposes of section 404 
(a), (b), and (d), a plan, or method or 
arrangement, defers the receipt of 
compensation or benefits to the extent it 
is one under which an employee 
receives compensation or benefits more 
than a brief period of time after the end 
of the employer's taxable year in which 
the services creating the right to such: 
compensation or benefits are performed. 
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The determination of whether a plan, or 
method or arrangement, defers the 
receipts of compensation or benefits is 
made separately with respect to each 
employee and each amount of 
compensation or benefit. Compensation 
or benefits received by an employee's 
spouse or dependent or any other 
person, but taxable to the employee, are 
treated as received by the employee for 
purposes of section 404. An employee is 
determined to receive compensation or 
benefits within or beyond a brief period 
of time after the end of the employer's 
taxable year under the rules provided in 
this Q&A. For the treatment of expenses 
with respect to transactions between 
related taxpayers, see section 267. 

(b)(1) A plan, or method or 
arrangement, shall be presumed to be 
one deferring the receipt of 
compensation for more than‘a brief 
period of time after the end of an 
employer's taxable year to the extent 
that compensation is received after the 
15th day of the 3rd calendar month after 
the end of the employer's taxable year 
in which the related services are 
rendered (“the 2% month period”). Thus, 
for example, salary under an 
employment contract or a bonus under a 
year-end bonus declaraticn is presumed 
to be paid under a plan, or method or 
arrangement, deferring the receipt of 
compensation, to the extent that the 
salary or bonus is received beyond the 
applicable 2% month period. Further, 
salary or a year-end bonus received 
beyond the applicable 2% month period 
by one employee shall be presumed to 
constitute payment under a plan, or 
method or arrangement, deferring the 
receipt of compensation for such 
employee even though salary or bonus 
payments to all other employees are not 
similarly treated because they are 
received within the 2% month period. 
Benefits are “deferred benefits” if, 
assuming the benefits were cash 
compensation, such benefits would be 
considered deferred compensation. 
Thus, a plan, or plan, or method or 
arrangement, shall be presumed to be 
one providing for deferred benefits to 
the extent benefits for services are 
received by an employee after the 2% 
month period following the end of the 
employer's taxable year in which the 
related services are rendered. 

(2) The taxpayer may rebut the 
presumption established under the 
previous subparagraph with respect to 
an amount of compensation or benefits 
only by setting forth facts and 
circumstances the preponderance of 
which demonstrates that it was 
impracticable, either administratively or 
economically, to avoid the deferral of 
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the receipt by an employee of the 
amount of compensation or benefits 
beyond the applicable 2% month period 
and that, as of the end of the employer's 
taxable year such impracticability was 
unforeseeable. For example, the 
presumption may be rebutted with 
respect to an amount of compensation to 
the extent that receipt of such amount is 
deferred beyond the applicable 24% 
month period (i) either because the 
funds of the employer were not 
sufficient to make the payment within 
the 2% month period without 
jeopardizing the solvency of the 
employer or because it was not 
reasonably possible to determine within 
the 2% month period whether payment 
of such amount was to be made, and ({ii) 
the circumstance causing the deferral - 
deséribed in (i) was unforeseeable as of 
the close of the employer's taxable year. 
Thus, the presumption with respect to 
the receipt of an amount of 
compensation or benefit is not rebutted 
to the extent it was foreseeable, as of ' 
the end- of the employer's taxable year, 
that the amount would be received after 
the applicable 2% month period. For 
example, if, as of the end of the 
employer's taxable year, it is 
foreseeable that calculation of a year- 
end bonus to be paid to an employee 
under a given formula will not be 
completed and thus the bonus will not 
be received (and is in fact not received) 
by the end of the applicable 2% month 
period, the presumption that the bonus 
is deferred compensation is not 
rebutted. 

(c) A plan, or method or arrangement, 
shall not be considered as deferring the 
receipt of compensation or benefits for 
more than a brief period of time after the 
end of the employer's taxable year to 
the extent that compensation or benefits 
are received by the employee on or 
before the end of the applicable 2% 
month period. Thus, for example, salary 
under an employment contract or a 
bonus under a year-end bonus 
declaration is not considered paid under 
a plan, or method or arrangement, 
deferring the receipt of compensation to 
the extent that such salary or bonus is 
received by the employee on or before 
the end of the applicable 2% month 
period. 

(d) Solely for purposes of applying the 
rules of paragraphs (b) and (c) of this 
Q&A, in the case of an employer's 
taxable year ending on or after July 18, 
1984, and on or before March 21, 1986, 
compensation or benefits that relate to 
services rendered in such taxable year 
shall be deemed to have been received 
within the applicable 2% month period 
if such receipt actually occurs after such 


2% month period but on or before 
March 21, 1986. - 

Q-3: When does section 404(b), as 
amended by the Tax Reform Act of 1984, 
become effective? 

A-3: With the exceptions discussed 
below, section 404(b), as amended, and 
the rules under Q&A-2 are effective 
with respect to amounts paid or incurred 


. after July 18, 1984, in taxable years of 


employers (and payors) ending after that 
date. In the case of an extended 
vacation pay plan maintained pursuant 
to a collective bargaining agreement (a) 
between employee representatives and 
one or more employers, and (b) in effect 
on June 22, 1984, section 404(b) is not 
effective before the date on which such 
collective bargaining agreement 
terminates (determined without regard 
to any extension thereof agreed to after 
June 22, 1984). For purposes of the 
preceding sentence, any plan 
amendment made pursuant to a 
collective bargaining agreement relating 
to the plan which amends the plan 
solely to conform to any requirement 
added under section 512 of the Tax 
Reform Act of 1984 shall not be treated 
as a termination of such collective 
bargaining agreement. For purposes of 
this section, an “extended vacation pay 
plan” is one under which covered 
employees gradually over a specified 


period of years earn the right to 


additional vacation benefits, no part of 
which, under the terms of the plan, can 
be taken until the end of the specified 
period. 

Par. 11. Section 1.404(d)-1 is removed 
and the foltowing new section is added 
in its place: 


§ 1.404(d)-1T Questions and answers 
relating to deductibility of deferred 
compensation and deferred benefits for 
independent contractors. (Temporary) 

Q-1: How does the amendment of 
section 404(b) by the Tax Reform Act of 
1984 affect the deduction of 
contributions or compensation under 
section 404(d)? 

A-1: As amended by the Tax Reform 
Act of 1984, section 404(b) clarifies that 
section 404(d) shall govern the 
deduction of contributions paid and 
compensation paid or incurred by a 
payor under a plan, or method or 
arrangement, deferring the receipt of 
compensation or providing for deferred 
benefits for service providers with 
respect to which there is no employer- 
employee relationship. In such a case, 
section 404 (a) and (b) and'the 
regulations thereunder apply as if the 
person providing the services were the 
employee and the person ta whom the 
services are provided were the 
employer. Section 404(a) requires that 


such a contribution or compensation be 
paid or incurred for purposes of section 
162 or 212 and satisfy the requirements 
for deductibility under either of those 
sections. However, notwithstanding the 
above, section 404 does not apply to 
contributions paid or accrued with 
respect to a “welfare benefit fund” (as 
defined in section 419(e)) after June 18, 
1984, in taxable years of employers (and 
payors) ending after that date. Also, 
section 463 shall govern the deduction of 
vacation pay by a taxpayer that has 
elected under such section. For rules 
relating to the deduction of 
contributions paid or accrued with 
respect to a welfare benefit fund, see 
section 419, § 1.419-1T and § 1.419A-2T. 
For rules relating to the deduction of 
vacation pay for which an election is 
made under section 463, see § 10.2 of 
this chapter and § 1.463-1T. 


Par. 12. The following new section is 
added immediately after §1.404(e)-1A: 


§ 1.404(k)-1T Questions and answers 
relating to the deductibility of certain 
dividend distributions. (Temporary) 


Q-1: What does section 404(k) 
provide? 

A-1: Section 404(k) allows a 
corporation a deduction for dividends 
actually paid in accordance with section 
404(k)(2) with respect to stock of such 
corporation held by an employee stock 
ownership plan (as defined in section 
4975(e)(7)) maintained by the 
corporation (or by any other corporation 
that is a member of a “controlled group 
of corporations” within the meaning of 
section 409(1)(4) that includes the 
corporation), but only if such dividends 
may be immediately distributed under 
the terms of the plan and all of the 
applicable qualification and distribution 
rules. The deduction is allowed under 
section 404(k) for the taxable year of the 
corporation during which the dividends 
are received by the participants. 

Q-2: Is the deductibility of dividends 
paid to plan participants under section 
404(k) affected by a plan provision 
which permits participants to elect to 
receive or not receive payment of 
dividends? 

A-2: No. Dividends actually paid in 
cash to plan participants in accordance 
with section 404(k) are deductible under 
section 404(k) despite such an election 
provision. 

Q-3: Are dividends paid in cash 
directly to plan participants by the 
corporation and dividends paid to the 
plan and then distributed in cash to plan 
participants under section 404(k) treated 
as distributions under the plan holding 
stock to which the dividends relate for 
purposes of sections 72, 401 and 402? 
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A-3: Generally, yes. However, a 
deductible dividend under section 404(k) 
is treated for purposes of section 72 as 
paid under a contract separate from any 
other contract that is part of the plan. 
Thus, a deductible dividend is treated as 
a plan distribution and as paid under a 
separate contract providing only for 
payment of deductible dividends. 
Therefore, a deductible dividend under 
section 404(k) is a taxable plan 
distribution even though an employee 
has unrecovered employee contributions 
or basis in the plan. 

Par. 13. A new §$1.419-1T is added 
immediately following §1.417(e)-1T to 
read as follows: 


§ 1.419-1T Treatment of welfare benefit 
funds. (Temporary) 

Q-1: What does section 419 of the 
Internal Revenue Code provide? 

A-1: Section 419 prescribes limitations 
upon deductions for contributions paid 
or accrued with respect to a welfare 
benefit fund. Under section 419 (a) and 
(b), an employer's contributions to a 
welfare benefit fund are.not deductible 
under section 162 (relating to trade or 
business expenses) or section 212 
(relating to expenses for production of 
income) but, if the requirements of 
section 162 or 212 are otherwise met, are 
deductible under section 419 for the 
taxable year of the employer in which 
paid to the extent of the welfare benefit 
fund's qualified cost (within the meaning 
of section 419(c)(1)) for the taxable year 
of the fund that relates to such taxable 
year of the employer. Under section 
419(g), section 419 and this section shall 
also apply to the deduction by a 
taxpayer of contributions with respect 
to a fund that would be a welfare 
benefit fund but for the fact that there is 
no employer-employee relationship 
between the person providing the 
services and the person for whom the 
services are provided. Contributions 
paid to a welfare benefit fund after 
section 419 becomes effective with 
respect to such contributions are 
deemed to relate, first, to amounts 
accrued and deducted (but not paid) by 
the employer with respect to such fund 
before section 419 becomes effective 
with respect to such contributions and 
thus shall not be treated as satisfying 
the payment requirement of section 419. 
See paragraph (b) of Q&A-5 for special 
deduction limits applicable to employer 
contributions to welfare benefit funds 
with excess reserves. 

Q-2: When do the deduction rules of 
section 419, as enacted by the Tax 
Reform Act of 1984, become effective? 

A-2: (a) Section 419 generally applies 
to contributions paid or accrued with 
respect to a welfare benefit fund after 


December 31, 1985, in taxable years of 
employers ending after that date. See 
Q&A-9 of this regulation for special 
rules relating to the deduction limit for 
the first taxable year of a fiscal year 
employer ending after December 31, 
1985. 

(b) In-the case of a welfare benefit 
fund which is part of a plan maintained 
pursuant to one or more collective 
bargaining agreements (1) between 
employee representatives and one or 
more employers, and (2) that are in 
effect on July 1, 1985 (or ratified on or 
before such date), sections 419 shali not 
apply to contributions paid or accrued in 
taxable years beginning before the 
termination of the last of the collective 
bargaining agreements pursuant to 
which the plan is maintained 
(determined without regard to any 
extension thereof agreed to after July 1, 
1985). For purposes of the preceding 
sentence, any plan amendment made 
pursuant to a collective bargaining 
agreement relating to the plan which 
amends the plan solely to conform to 
any requirement added under section 
511 of the Tax Reform Act of 1984 (i.e., 
requirements under sections 419, 419A, 
512(a)(3)(E), and 4976) shall not be 
treated as a termination of such 
collective bargaining agreement. See 
§ 1.419A-2T for special rules relating to 
the application of section 419 to 
collectively bargained welfare benefit 
funds. 

(c) Notwithstanding paragraphs (a) 
and (b), section 419 applies to any 
contribution of a facility to a welfare 


benefit fund (or other contribution, such .- 


as cash, which is used to acquire, 
construct, or improve such a facility) 
after June 22, 1984, unless such facility is 
placed in service by the fund before 
January 1, 1987, and either (1) is 
acquired or improved by the fund (or 
contributed to the fund) pursuant to a 
binding contract in effect on June 22, 
1984, and at all times thereafter, or (2) 
the construction of which was begun by 
or for the welfare benefit fund before 
June 22, 1984. See Q&A-11 of this 
regulation for special rules relating to 
the application of section 419 to the 
contribution of a facility to a welfare 
benefit fund (and to the contribution of 
other amounts, such as cash, used to 
acquire, construct, or improve such a 
facility) before section 419 generally 
becomes effective with respect to 
contributions to the fund. 

Q-3. What is a “welfare benefit fund” 
under section 419? 

A-3. (a) A “welfare benefit fund” is 
any fund which is part of a plan, or 
method or arrangement, of an employer 
and through which the employer 
provides welfare benefits-to employees 
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or their beneficiaries. For purposes of 
this section, the term “welfare benefit” 
includes any benefit other than a benefit 
with respect to which the employer's 
deduction is governed by section 83(h), 
section 404 (determined without regard 
to section 404(b}(2)), section 404A, or 
section 463. 

(b} Under section 419(e)(3) {A) and 
(B), the term “fund” includes any 
organization described in section 501(c) 
(7),.(9), (17) or (20), and any trust, 
corporation, or other organization not 
exenipt from tax imposed by chapter 1, 
subtitle A, of the Internal Revenue Code. 
Thus, a taxable trust or taxable 
corporation that is maintained for the 
purpose of providing welfare benefits to 
an employer's employees is a “welfare 
benefit fund.” 

(c) Section 419(e)(3)(C) also provides 
that the term “fund” includes, to the 
extent provided in regulations, any 
account held for an employer by any 
person. Pending the issuance of further 
guidance, only the following accounts, 
and arrangements that effectively 
constitute accounts, as described below, 
are “funds” within section 419(e)(3)(C). 

A retired lives reserve or a premium 
stabilization reserve maintained by an 
insurance company is a “fund,” or part 
of a “fund,” if it is maintained for a 
particular employer and the employer 
has the right to have any amount in the 
reserve applied against its future years’ 
benefit costs or insurance premiums. 
Also, if an employer makes a payment 
to an insurance company under an 
“administrative services oniy” 
arrangement with respect to which the 
life insurance company. maintains a 
separate account to provide benefits, 
then the arrangement would be 
considered to be a “fund.” Finally, an 
insurance or premium arrangement 
between an employer and an insurance 
company is a “fund” if, under the 
arrangement, the employer has a right to 
a refund, credit, or additional benefits 
(including upon termination of the 
arrangement) based on the benefit or 
claims experience, administrative cost 
experience, or investment experience 
attributable to such employer for such 
year or years. However, an arrangement 
with an insurance company is not a 
“fund” under the previous sentence 
merely because the employer's premium 
for a renewal year reflects the 
employer's own experience for an 
earlier year if the arrangement is both 
cancellable by the insurance company 
and cancellable by the employer as of 
the end of any policy year and, upon 
cancellation by either of the parties, 
neither of the parties can receive a 
refund or additional amounts or benefits 





and neither of the parties can incur a 
residual liability beyond the end of the 
policy year (other than, in the case of 
the insurer, to provide benefits with 
respect to claims incurred before 
cancellation). The determination 
whether either of the parties can receive 
a refund or additional amounts or 
benefits or can incur a residual liability 
upon cancellation of an arrangement 
will be‘made by examining both the 
contractual rights and obligations of the 
parties under the arrangement and the 
actual practice of the insurance 
company (and other insurance 
companies) with respect to other 
employers upon cancellation of similar 
arrangements. Similarly, a disability 
income policy does not constitute a 
“fund” under the preceding provisions 
merely because, under the policy, an 
employer pays an annual premium so 
that employees who became disabled in 
such year may receive benefit payments 
for the duration of the disability. 

Q-4: For purposes of determining the 
section 419 limit on the employer's 
deduction for contributions to the fund 
for a taxable year of the employer, 
which taxable year of the welfare 
benefit fund is related to the taxable 
year of the employer? 

A-4: The amount of an employer's 
deduction for contributions to a welfare 
benefit fund for a taxable year of the 
employer is limited to the “qualified 
cost” of the welfare benefit fund for the 
taxable year of the fund that is related 
to such taxable year of the employer. 
The taxable year of the welfare benefit 
fund that ends with or within the 
taxable year of the employer is the 
taxable year of the fund that is related 
to the taxable year of the employer. 


Thus, for example, if an employerhasa . 


calendar taxable year and it makes 
contributions to a fund having a taxable 
year ending June 30, the “qualified cost” 
of the fund for the taxable year of the 
fund ending on June 30, 1986, applies to 
limit the employer's deduction for 
contributions to the fund in the 
employer's 1986 taxabie year. In the 
case of employer contributions paid 
directly to an account or arrangement 
with an insurance company that is 
treated as a welfare benefit fund for the 
purposes of section 419, the policy year 
will be treated as the taxable year of the 
fund. See Q&A-7 of this regulation for 
special section 419 rules relating to the 
coordination of taxable years for the 
taxable year of the employer in which a 
welfare benefit fund is established and 
for the next following taxable year of 
the employer. 


Q-5: What is the “qualified cost” of a 
welfare benefit fund for a taxable year 
under section 419? 

A-5: (a) Under section 419(c), the 
“qualified cost” of a welfare benefit 
fund for a taxable year of the fund is the 
sum of: (1) The “qualified direct cost” of 
such fund for such taxable year of the 
fund, and (2) the amount that may be 
added to the qualified asset account for 
such taxable year of the fund to the 
extent that such addition does not result 
in a total amount of such account as of 
the end of such taxable year of the fund 
that exceeds the applicable account 
limit under section 419A(c). However, in 
calculating the qualified cost of a 
welfare benefit fund for a taxable year 
of the fund, this sum is reduced by the 
fund's “after-tax income” (as defined in 
section 419(c)(4)) for such taxable year 
of the fund. Also, the qualified cost of a 
welfare benefit fund is reduced further 
under the provisions of paragraph (b) of 
this Q&A. 

(b)(1) Pursuant to section 419A(i), 
notwithstanding section 419 and § 1.419- 
1T, contributions to a welfare benefit 
fund during any taxable year of the 
employer beginning after December.31, 
1985, shall not be deductible for such 
taxable year to the extent that such 
contributions result in the total amount 
in the fund as of the end of the last 
taxable year of the fund ending with or 
within such taxable year of the 
employer exceeding the account limit 
applicable to such taxable year of the 
fund (as adjusted under section 
419A(f)(7)). Solely for purposes of this 
subparagraph, (i) contributions paid to a 
welfare benefit fund during the taxable 
year of the employer but after the end of 
the last taxable year of the fund that 
relates to such taxable year of the 
employer, and (ii) contributions accrued 
with respect to a welfare benefit fund 
during the taxable year of the employer 
or during any prior taxable year of the 
employer (but not actually_paid to such 
fund on or before the end of a taxable 
year of the employer) and deducted by 
the employer for such or any prior 
taxable year of the employer, shall be 
treated as an amount in the fund as of 
the end of the last taxable year of the 
fund that relates to the taxable year of 
the employer. Contributions that are not 
deductible under this subparagraph are 


_in excess of the qualified cost of the 


welfare benefit fund for the taxable year 
of the fund that relates to the taxable 
year of the employer and thus are 
treated as contributed to the fund on the 
first day of the employer's next taxable 
year. 

(2) Paragraph (b)(1) of this section 
shall not apply to contributions with 
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respect to a collectively bargained 
welfare benefit fund within the meaning 
of § 1.419A-2T. In addition, paragraph 
(b)(1) of this section shall not apply to 
any taxable year of an employer 
beginning after the end of the earlier of 
the following taxable years: (i) the first 
taxable year of the employer beginning 
after December 31, 1985, for which the 
employer's deduction limit under section 
419 (after the application of paragraph 
(b)(1) of this section) is at least equal to 
the qualified direct cost of the fund for 
the taxable year (or years) of the fund 
that relates to such first taxable year of 
the employer, or (ii) the first taxable 
year of the employer beginning after 
December 31, 1985, with or within which 
ends the first taxable year of the fund 
with respect to which the total amount 
in the fund as of the end of such taxable 
year of the fund does not exceed the 
account limit for such taxable year of 
the fund (as adjusted under section 
419A(f){7)). 

(3) For example, assume an employer 
with a taxable year ending June 30 and a 
welfare benefit fund with a taxable year 
ending January 31. During its taxable 
year ending June 30, 1987, and on or 
before January 31, 1987, the employer 
contributes $250,000 to the fund, and 
during the remaining portion of its 
taxable year ending June 30, 1987, the 
employer contributes $200,000. The 
qualified direct cost of the fund for its 
taxable year ending January 31, 1987, is 
$500,000, the account limit applicable to 
such taxable year (after the adjustment 
under section 419A(f)(7)) is $750,000, and 
the total amount in the fund as of 
January 31, 1987, is $800,000. Before the 
application of this paragraph, the 
employer may deduct the entire $450,000 
contribution for its taxable year ending 
June 30, 1987. However, under this 
paragraph, the excess of (i) the sum of 
the total amount in the fund as of 
January 31, 1987 ($800,000), and 
employer contributions to the fund after 
January 31, 1987, and‘on or before June 
30, 1987 ($200,000), over (ii) the account 
limit applicable to the fund for its 
taxable year ending January 31, 1987 
($750,000), is $250,000. Thus, under this 
paragraph, only $200,000 of the $450,000 
contribution the employer made during 
its taxable year ending June 30, 1987, is 
deductible for such taxable year. If the 
excess were $450,000 or greater, no 
portion of the $450,000 contribution 
would be deductible by the employer for 
its taxable year ending June 30, 1987. 
Such nondeductible contributions are in 
excess of the fund's qualified cost for 
the taxable year related to the 
employer's taxable year and thus are 
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deemed to be contributed on the first 
day of the employer's next taxable year. 

(c) See Q&A~7 of this regulation for 
special rules relating to the calculation 
of the qualified cost of a welfare benefit 
fund for an Initial Fund Year and an 
Overlap Fund Year (as defined in Q&A- 
7). See Q&A-11 of this regulation for 
special rules relating to the application 
of section 419 to the contribution to a 
welfare benefit fund of a facility (and to 
the contribution of other amounts, such 
as cash, used to acquire, construct, or 
improve a facility) before section 419 
generally becomes effective with respect 
to contributions to the fund. See 

§ 1.419A-2T for special rules relating to 
certain collectively bargained welfare 
benefit funds. 

Q-6: What is the “qualified direct 
cost” of a welfare benefit fund under 
section 419(c)(3)? 

A-6; (a) Under section 419(c)(3), the 
“qualified direct cost” of a welfare 
benefit fund for any taxable year of the 
fund is the aggregate amount which 
would have been allowable as a 
deduction to the employer for benefits 
provided by such fund during such year 
-(including insurance coverage for such 
year) if (1) such benefits were provided 
directly by the employer and (2) the 
employer used the cash receipts and 
disbursements method of accounting 
and had the same taxable year as the 
fund. In this regard, a benefit is treated 
as provided when such benefit would be 
includible in the gross income of the 
employee if provided directly by the 
employer (or would be so includible but 
for a provision of chapter 1, subtitle A, 
of the Internal Revenue Code excluding 
it from gross income). Thus, for example, 
’ if a calendar year welfare benefit fund 
pays an insurance company in July 1986 
the full premium for coverage of its 
current employees under a term health 
insurance policy for the twelve month 
period ending June 30, 1987, the 
insurance coverage will be treated as 
provided by the fund over such twelve 
month period. Accordingly, only the 
portion of the premium for coverage 
during 1986 will be treated as a 
“qualified direct cost” of the fund for 
1986; the remaining portion of the 
premium will be treated as a “qualified 
direct cost” of the fand for 1987. The 
“qualified direct cost” for a taxable year 
of the fund includes the administrative 
expenses incurred by the welfare benefit 
fund in delivering the benefits for such 
year. 

(b) If, in a taxable year of a welfare 
benefit fund, the fund holds an asset 
with useful life extending substantially 
beyond the end of the taxable year (e.g., 
buildings, vehicles, tangible assets, and 
licenses) and, for such taxable year of 


the fund, the asset is used in the 
provision of welfare benefits to 
employees, the ‘qualified direct cost” of 
the fund for such taxable year of the 
fund includes the amount that would 
have been allowable to the employer as 
a deduction under the applicable Code 
provisions (e.g., sections 168 and 17S) 
with respect to the portion of the asset 
used in the provision of welfare benefits 
for such year if the employer had 
acquired and placed in service the asset 
at the same time the fund received and 
placed in service the asset, and the 
employer had the same taxable year as 
the fund. This rule applies regardless of 
whether the fund received the asset 
through a contribution of the asset by 
the employer or through an acquisition 
or the construction by the fund of the 
asset. For example, assume that in 1986 
a calendar year employer contributes 
recovery property under section 168(c) 
to a welfare benefit fund with a 
calendar taxable year to be used in the 
provision of welfare benefits. The 
employer will be treated as having sold 
the property in such year and thus will 
recognize gain to the extent that the fair 
market value of the property exceeds 
the employer's adjusted basis in the 
property. In this regard, see section 


‘1239(d). Also, the employer will be 


treated as having made a contribution to 
the fund in such year equal to the fair 
market value of the property. Finally, 
the qualified direct cost of the welfare 
benefit fund for 1986 will include the 
amount that the employer could have 
deducted in 1986 with respect to the 
portion of the property used in the 
provision of welfare benefits if the 
employer had acquired the property in 
1986 and had placed the property in 
service when the fund actually placed 
the property in service. Similarly, for 
example, assume that in 1986 a welfare 
bendfit fund purchases and places in 
service a facility to be used in the 
provision of welfare benefits. The 
qualified direct cost of the fund for 1986 
will include the amount thai the 
employer could have deducted with 
respect to such facility if the employer 
had purchased and placed in service the 
facility at the same time that the fund 
purchased and placed in service the 
facility. 

(c) The qualified direct cost of a 
welfare benefit fund does not include 
expenditures by the fund that would not 
have been deductible if they had been 
made directly by the employer. For 
example, a fund's purchase of land in a 
year for an employee recreational 
facility will not be treated as a qualified 
direct cost because, if made directly by 
the employer, the purchase would not 
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have been deductible under section 263. 
See also sections 264 and 274. 

(d) Notwithstanding the preceding 
paragraphs, the qualified direct cost of a 
welfare benefit fund with respect to that 
portion of a child care facility used in 
the provision of welfare benefits for a 
year will include the amount that would 
have been allowable to the employer as 
a deduction for the year under a 
straight-line depreciation schedule for a 
period of 60 months beginning with the 
month in which the facility is placed in 
service under rules similar to those 
provided for section 188 property under 
§ 1.188-1(a). For purposes of this 
section, a “child care facility” is tangible 
property of a character subject to 
depreciation that is located in the 
United States and specifically used as 
an integral part of a “qualified child care 
center facility” within the meaning of 
§ 1.188-1(d)(4). 

(e) See Q&A~7 of this regulation for 
special section 419 rules relating to the 
calculation of the qualified direct cost of 


‘a welfare benefit fund for an Initial Fund 


Year and an Overlap Fund Year (as 
defined in Q&A-7). See Q&A-11 of this 
regulation for special rules relating to 
the contribution to a welfare benefit 
fund of a facility (and to the contribution 
of other amounts, such as cash, used to 
acquire, construct, or improve a facility) 
before section 419 generally becomes 
effective with respect to contributions to 
the fund. 

Q-7: What special rules apply for 
purposes of determining the section 419 
limit on the employer's deduction for 
contributions to a welfare benefit fund 
for the taxable year of the employer in 
which the fund is established and for the 
next following taxable year of the 
employer? 

A-7: (a) If the taxable year of a 
welfare benefit fund is the same as the 
taxable year of the employer, there are 
no special rules that apply for purposes 
of determining the section 419 limit on 
an employer's deduction for 
contributions to the fund for either the 
taxable year of the employer in which 
the fund is established or ihe next 
following taxable year of the employer. 
However, if the taxable year of a 
welfare benefit fund is different from the 
taxable year of the employer, the 
general section 419 rules are modified 
by the special rules set forth below for 
purposes of determining the section 419 
deduction limit for the taxable year of 
the employer in which a fund is 
established and for the next following 
taxable year of the employer. 

(b) If a welfare benefit fund is 
established after December 31, 1985, 
during a taxable year of an employer 





and either (i) the first taxable year of the 
fund ends after the close of such taxable 
year of the employer, or (ii) the first 
texable year of the fund is six months or 
~ less and ends before the close of such 
taxable year of the employer and the 
second taxable year of the fund begins 
before and ends after the close of such 
taxable year of the employer, the 
taxable year of the fund that contains 
the closing day of such taxable year of 
the employer will be treated as an 
“Overlap Fund Year.” For purposes of 
determining the limit on the employer's 
deduction for contributions to a welfare 
benefit fund for the taxable year of the 
employer in which the fund was 
established, the period between the 
beginning of the fund’s Overlap Fund 
Year and the end of the employer's 
taxable year in which the Overlap Fund 
Year began will be treated’as a taxable 
year of the fund (“Initial Fund Year”).’ 

(c) The qualified cost of a welfare 
benefit fund for its Initial Fund Year wiil 
be equal to the qualified direct cost of 
the fund for such Initial Fund Year. The 
qualified cost of a fund for its Overlap 
Fund Year will be determined under the 
general rules of Q&A-5 of this regulation 
and section 419(c), with the exception 
that such qualfied cost will be reduced 
by the employer contributions made 
during the Initial Fund Year and 
deductible by the employer for the 
taxable year of the employer in which 
the Overlap Fund Year of the fund 
begins. 

(d) Assume that an employer with a 
calendar taxable year establishes on 
July 1, 1986, a welfare benefit fund- with 
a taxable year ending on June 30. The 
fund's first taxable year from July 1, 
1986, to June 30, 1987, is an Overlap 
Fund Year. The employer contributes 
$1,000 to the fund during its taxable year 
ending December 31, 1986 (i.e., during 
the period between July 1, 1986, and 
December 31, 1986, which is also the 
Initial Fund Year) and another $1,500 to 
the fund during its taxable year ending 
December 31, 1987. Assume further that 
the qualified direct cost of the fund for 
the Initial Fund Year is $900 and that the 
qualified cost for the Overlap Fund Year 
is $2,500 (prior to the reduction required 
by paragraph (c) of this Q&A). Under the 
special rules of paragraphs (b) and (c), 
the employer may deduct $900 for its 
taxable year ending on December 31, 
1986, and $1,600 for its taxable year 
ending on December 31, 1987. If the 
qualified direct cost of the fund for the 
Initial Fund Year had been $1,050 and 
the qualified cost for the Overlap Fund 
Year had been $2,500 (prior to the 
reduction required by paragraph (c) of 
this Q&A), the employer's deduction for 


its taxable year ending December 31, 
1986, would have been $1,000 and its 
deduction for its taxable year ending 
December 31, 1987, would have been 
$1,500. 

(e) Assume that an employer with a 
calendar taxable year establishes on 
March 1, 1986, a welfare benefit fund 
with a taxable year ending June 30. 
Thus, the fund has a short first taxable 
year ending June 30, 1986, an Overlap 
Fund Year from July 1, 1986, until June 
30, 1987, and an ongoing June 30 taxable 
year. The employer contributes $1,750 to 
the fund during the employer's taxable 
year ending December 31, 1986—$750 
during thé short first taxable year of the 
fund and $1,000 during the Initial Fund 
Year {i.e., the period between July 1, 
1986, and December 31, 1986)—and 
$1,500 to the fund during its taxable year 
ending December 31, 1987. Assume that 
the qualified cost of the fund for the 
short first taxable year of the fund is 
$800, the qualified direct cost for the 
Initial Fund Year is $900, and the 
qualified cost for the Overlap Fund Year 
is $2,500 (prior to the reduction required 
by paragraph (c) of this Q&A). Under the 
special rules of paragraphs (b) and (c), 
the employer may deduct $1,700 for its 
taxable year ending December 31, 1986, 
and $1,550 for its taxable year ending 
December 31, 1987. 

Q-8: How does section 419 treat an 
employer's contribution with respect to 
a welfare benefit fund in excess of the 
applicable deduction limit for a taxable 
year of the employer? 

A-8: (a) If an employer makes 
contributions to a welfare benefit fund 
in a taxable year of the employer and 
such contributions (when combined with 
prior contributions that are deemed 
under the rule of this Q&A and section 
419(d) to have been made in such 


. taxable year) exceed the section 419 


deduction limit for such taxable year of 
the employer, the excess amounts are 
deemed to be contributed to the fund on 
the first day of the next taxable year of 
the employer. Such deemed 
contributions are combined with 
amounts actually contributed by the 
employer to the fund during the next 
taxable year and may be deductible for 
such year, subject to the otherwise 
applicable section 419 deduction limit 
for such year. 

(b) Contributions to a welfare benefit 
fund on or before December 31, 1985, 
that were not deductible by the 
employer for any taxable year of the 
employer ending on or before December 
31, 1985, or for the first taxable year of 
the employer ending after December 31, 
1985, as pre-1986 contributions (see 
Q&A-9 of this regulation) are deemed to 
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be contributed to the fund on January 1, 
1986, However, see Q&A-11 of this 
regulation for special rules relating to 
the contribution to a welfare benefit 
fund of amounts (such as cash) used to 
acquire, construct, or improve a facility 
before section 419 generally becomes 
effective with respect to contributions to 
the fund. Generally, such contributions 
(to the extent that they were made after 
June 22, 1984 and on or before December 
31, 1985) are treated as nondeductible 
pre-1986 contributions and are deemed 
to be contributed in the form of a facility 
at the same time as when the facility is 
placed in service by the fund. 

Q-9: How does an employer with a 
fiscal taxable year calculate its 
deduction limit for contributions with 
respect to a welfare benefit fund for the 
first taxable year of the employer ending 
after December 31, 1985? 

A-9: (a) If the first taxable year of an 
employer ending after December 31, 
1985 (or, if applicable under paragraph 
(b) of Q&A-2 of this section, the first 
taxable year of an employer beginning 
after termination of the last of the 
collective bargaining agreements 
pursuant to which the fund is 
maintained) is a fiscal year, the 
employer's deduction for such taxable 
year for contributions to a welfare 
benefit fund that is not a collectively 
bargained welfare benefit fund under 
§ 1.419A-2T is limited to the greater of 
the following two amounts: (1) The 
contributions paid to the fund during 
such first taxable year up to the 
qualified cost of the welfare benefit fund 
for the taxable year of the fund that 
relates to such taxable year of the 
employer, and (2) the contributions paid 
to the fund during the 1985 portion of 
such first taxable year of the employer 
(‘the pre-1986 contributions”) to the 
extent that such pre-1986 contributions 
are deductible under the rules governing 
the deduction of such contributions 
before section 419 generally becomes 
effective (including the rules set forth in 
Q&A-10 of this regulation, modified for 
purposes of this Q&A-9 by substituting 
“December 31, 1986” for “December 31, 
1985” in paragraph (c)). See Q&A-11 of 
this regulation for special rules relating 
to the contribution to a welfare benefit 
fund of a facility (and to the contribution 
of other amounts, such as cash, used to 
acquire, construct, or improve such a 
facility) before section 419 generally 
becomes effective with respect to 
contributions to such fund. 

(b) For example, assume that an 
employer with a taxable year ending 
June 30, contributes to a welfare benefit 
fund with a taxable year ending January 
31. This empioyer contributes $1,000 to 
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the fund between July 1, 1985, and 
December 31, 1985, and an additional 
$500 to the fund between January 1, 
1986, and June 30, 1986. Assume further 
that the qualified direct cost of the fund 
for the taxable year of the fund ending 
January 31, 1986, is $500 and that the 
qualified cost for such taxable year is 
$800. Under the deduction rule set forth 
above, the employer's deduction for its 
taxable year ending June 30, 1986, is the 
greater of two amounts: (1) The 
contributions made during such full 
taxable year ($1,500) up to the qualifed 
cosi of the fund with respect to such 
taxable year ($800), and (2) the pre-1986 
contributions ($1,000) to the extent that 
such pre-1986 contributions are 
deductible under the pre-section 419 
rules. In determining the extent to which 
the pre-1986 contributions are 
deductible under the pre-section 419 
rules, the rules contained in Q&A-10 
apply as though December 31, 1985, in 
paragraph {c) were December 31, 1986. 
Assuming that only $875 is deductible 
under the pre-section 419 rules, because 
$875 is greater than $800, this employer 
may deduct $875 for its first taxable 
year ending after December 31, 1985. 
This full $875 deduction for 1985 is 
deemed to consist entirely of pre-1986 “ 
contributions. 

Q-10: How do the rules of sections 
263, 446(b), 461(a), and 461(h) apply in 
determining whether contributions with 
respect to a welfare benefit fund are 
deductible for a taxable year? 

A-10: (a) Both before an after the 
effective date of section 419 (see Q&A-2 
of this regulation), and employer is 
allowed a deduction for taxable year for 
contributions paid or accrued with 
respect to a “welfare benefit fund” (as 
defined in Q&A-3 of this regulation and 
section 419{e)) only to the extent that 
such contributions satisfy the 
requirements of section 162 or 212. 
These requirements must be satisfied 
after the effective date of section 419 
because 419 requires that (among other 
requirements) contributions to a welfare 
benefit fund satisfy the requirements of 
section 162 or 212. 

(b) Except as provided in paragraphs 
(c) and (d), in determinig the extent to 
which contributions paid or accrued 
with respect to welfare benefit fund 
satisfy the requirements of section 162 
or 212 for a taxable year (both before 
and after section 419 generally becomes 
effective with respect to such 
contributions), the rules of sections 263, 
448(b), 461{a) (including the rules that 
relate to the creation of an asset with a 
useful life extending substantially 
beyond the close of the taxable year), 
and 461(h) (to the extent that such 


section is effective with respect to such 
contributions) are are generally 
applicable. 

(c) Notwithstanding paragraph (b), - 
under the authority of section 7805(b), 
the rules of sections 263, 446(b), and 
461(a) shall not be applied in 
determining the extent to which an 
employer's contribution with respect to 
a welfare benefit fund is deductible 
under section 162 or 212 with respect to 
any taxable year of the employer ending 
on or before December 31, 1985, to the 
extent that, for such taxable year, (1) the 
contribution was made pursuant to a 
bona fide collective bargaining 
agreement requiring fixed and 
determinable contributions to a 
collectively bargained welfare benefit 
fund (as defined in § 1.419A-2T), or (2) 
the contribution was not in excess of the 
amount deductible under the principles 
of Revenue Rulings 69-382, 1969-2 C.B. 
28; 69-478, 1969-2 C.B. 29; and 73-599, 
1973-2 C.B. 40, modified as appropriate 
for benefits for active employees. 

(d) Notwithstanding paragraph (bj, in 
determining the extent to which 
contributions paid or accrued with 
respect to a welfare benefit fund are 
deductible under section 419, the rules 
of sections 263, 446(b), and 461(a) will be 
treated as having been satisfied to the 
extent that such contributions satisfy 
the otherwise applicable rules of section 
419. Thus, for example, contributions to 
a welfare benefit fund will not fail to be 
deductible under section 419 merely 
because they create an asset with a 
useful life extending substantially 
beyoud the close of the taxable year if 
such contributions satisfy the otherwise 
applicable requirements of section 419. 

(e) In determining the extent to which 
contributions with respect to a welfare 
benefit fund satisfy the requirements of 
section 461(h) for any taxable year for 
which section 461(h) is effective, 
pursuant to the authority under section 
461(h)(2), economic performance occurs 
as contributions to the welfare benefit 
fund are made. Solely for purposes of 
section 461(h), in the case of an 
employer's taxable year ending on or 
after July 18, 1984, and on or before 
March 21, 1986, contributions made to 
the welfare benefit fund after the end of 
such taxable year and on or before 
March 21, 1986 shall be deemed to have 
been made on the last day of such 
taxable year. 

Q-11: What special section 419 rules 
apply to the payment or accrual with 
respect to a weifare benefit fund of a 
facility (and the payment or accrual of 
other amounts, such as cash, used to 
acquire, construct, or improve such a 
facility)? 
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A-11: (a)(1) In the case of an 
employer's payment or accrual with 
respect to a welfare benefit fund after 
June. 22, 1984, and on or before 
December 31, 1985 (or, if applicable 
under paragraph (b) of Q&A-2 of this 
regulation, before section 419 generally 
becomes effective with respect to 
contributions to such fund), of a facility, 
the rules of section 419, § 1.419-1T, and 
§ 1.419A-2T generally apply to 
determine the extent to which such 
contribution is deductible by the 
employer for its taxable year of 
contribution. For this purpose, however, 
the facility is to be treated as the only 
contribution made to the fund and the 
qualified cost of the fund for the taxable 
year of the fund in which the facility 
was contributed is to be equal to the 
qualified direct cost directly attributable 
to the facility (as determined under 
Q&A-6 of this regulation). Also, for this 
purpose, the welfare benefit fund to 
which the facility was contributed may 
not be aggregated with any other fund. 
For purposes of this Q&A, “facility” 
means any tangible asset with a useful 
life extending substantially beyond the 
end of the taxable year (e.g., vehicles, 
buildings) and any intangible asset (e.g., 
licenses) related to a tangible asset, 
whether or not such asset is used in the 
provision of welfare benefits. See, 
however, paragraph (c) of Q&A-2 of this 
regulation for a binding contract 
exception. 

(2) For example, assume that an 
employer and a welfare benefit fund 
each has a calendar taxable year and 
that, during 1985, the employer 
contributes to the fund $200,000 in cash 
and a facility with a fair market value of 
$100,000. Such facility is used in the 
provision of welfare benefits under the 
fund. The employer is treated as having 
sold the facility in such year and thus 
will recognize gain to the extent that the 
fair market value of the facility exceeds 
the employer's adjusted basis in the 
facility. In this regard, see section 
1239(d). The extent to which the facility 
contribution is deductible by the 
employer for its 1985 taxable year is 
determined as though it were the only 
contribution made by the employer to 
the fund during such year and the 
qualified cost of the fund for the taxable 
year of the fund in which the 
contribution was made [i.e., the 1985 
taxable year) were equal to the amount 
that would have been allowable to the 
employer as a deduction for such year 
under the applicable Code provisions 
with respect to the portion of the facility 
used in the provision of welfare benefits 
for such year if the employer had placed 
in service the facility at the time the 





fund placed in service the facility and if 
the employer had the same taxable year 
as the fund. If, under these assumptions, 
the employer would have been allowed 
a $10,000 deduction with respect to the 
facility for the 1985 taxable year, the 
fund's qualified cost for its 1985 taxable 
year would be only $10,000. Thus, only 
$10,000 of the $100,000 facility 
contribution would be deductible by the 
employer for its 1985 taxable year (i.e., 
the taxable year of the employer with or 
within which the applicable taxable 
year of thé fund ends). However, in 
determining the extent to which the 
$200,000 in cash is deductible by the 
employer for its 1985 taxable year, the 
$100,000 facility is not to be disregarded. 
Thus, if under the applicable pre-section 
419 rules the employer is allowed for 
1985 a total deduction of only $175,000, 
the employer would be permitted a 
deduction for 1985 of $175,000 ($10,000 
with respect to the facility and $165,000 
of the cash contribution). The 
nondeductible portion of the cash 
contribution is to be treated as 
contributed to the fund on the first day 
of the next taxable year of the employer. 
If under the applicable pre-section 419 
rules the employer were allowed a total 
deduction of $300,000 for 1985, the 
employer would be permitted a 
deduction for 1985 of only $210,000 
($10,000 with respect to the facility and 
the full $200,000 cash contribution). 

(3) For example, assume that an 
employer has a June 30 taxable year and 
maintains a welfare benefit fund with a 
taxable year ending January 31. During 
the 1985 portion of its taxable year 
ending June 30, 1986, the employer 
contributes $50,000 in cash and a facility 
with a fair market value of $100,000; and 
during the 1986 portion of such taxable 
year, the employer contributes another 
$75,000 in cash to the fund. The facility 
_ is used in the provision of welfare 
benefits under the fund. Under the rules 
of Q&A-9 of this regulation, the 
employer's deduction for its June 30, 
1986, taxable year is limited to the 
greater of the following two amounts: (i) 
The contributions paid to the fund 
during such taxable year ($225,000) up to 
the qualified cost of the fund for the 
taxable year of the fund ending January 
31, 1986, and (ii) the contributions paid 
to the fund during the 1985 portion of the 
employer's taxable year ending June 30, 
1986 (“the pre-1986 contributions”) 
($150,000) to the extent that such pre- 
1986 contributions are deductible under 
the rules governing the deduction of 
such contributions before section 419 is 
generally effective with respect to the 
fund. For purposes of this rule, the 
contribution of the facility on or before 


December 31, 1985, is to be treated as a 
pre-1986 contribution and the rules of 
section 419 and this Q&A are to be 
treated as rules governing the deduction 
of such contribution before section 419 
generally becomes effective with respect 
to the fund. Thus, in determining the 
extent to which the facility is deductible 
as @ pre-1986 contribution under the 
rules before section 419 generally 
becomes effective, the facility is treated 
as the only contribution to the welfare 
benefit fund and the qualified cost of 
such fund for the taxable year of the 
fund in which the facility was 
contributed is the amount that would 
have been allowable to the employer as 
a deduction with respect to the portion 
of the facility used in the provision of 
welfare benefits if the employer had 
placed in service the facility at the same 
time that the fund placed in service the 
facility and the employer's taxable year 
ended on January 31, 1986. 

(b)(1) The preceding rules shall also 
apply for purposes of determining when 
and the extent to which an employer 
may deduct contributions or other items 
and amounts after June 22, 1984 and on 
or before December 31, 1985 (or, if 
applicable under paragraph (b) of Q&A- 
2 of this regulation, before section 419 
generally becomes effective with respect 
to contributions to the fund) that are not 
facilities (e.g., cash contributions) to a 
welfare benefit fund that are used by the 
fund to acquire, construct; or improve a 
facility. The most recent non-facility 
contributions made to a welfare benefit 
fund before the facility in question is 
placed in service by the fund (up to the 
fair market value of the facility at such 
time) are to be treated as used by the 
fund for the acquisition, construction, or 
improvement (as the case may be) of 
such facility. To the extent that 
contributions before such a facility is 
placed in service are not at least equal 
to the value of the facility at such time, 
contributions after such date (up to the 
value of the facility at the time it is 
placed in service) are treated as used for 
acquisition, construction, or 
improvement of the facility. Such non- 
facility contributions, to the extent that 
they were made after June 22, 1984, and 
on or before December 31, 1985 (or, if 
applicable under paragraph (b) of Q&A- 
2 of this regulation, before section 419 
generally becomes effective with respect 
to contributions to the fund), are not 
deductible by the employer as non- 
facility contributions for any year. 
Instead, the employer is permitted a 
deduction with respect to sueh 
contributions only under the rules of this 
Q&A as though the employer had 
contributed a facility to the fund at the 
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same time that the fund placed in 
service the facility in question and, at 
such time, the facility had a fair market 
value equal to the total of such non- 
facility contributions. 

(2) For example, assume that an 
employer and a welfare benefit-fund 
each has a calendar taxable year and 
during 1985 the fund acquired and 
placed in service a facility with a fair 
market value of $100,000 to be used in 
the provision of welfare benefits. © 
Further, during July 1984 the employer 
contributed $150,000 in cash to the fund 
and, during the portion of 1985, before 
the facility was placed. in service by the 
fund, the employer contributed another 
$75,000 in cash to the fund; during the 
remaining portion of 1985, the employer 
contributed $125,000 in cash. The facility 
is used in the provision of welfare 
benefits under the fund. Because $25,000 
of the employer's 1984 contribution is 
treated under this rule as used for the 
acquisition of a facility, such $25,000 is 
not deductible by the employer for 1984. 
For purposes of determining the 
employer's deduction for 1985, the 
employer will be treated as having 
contributed $125,000 in cash and a 
facility with a fair market value of 
$100,000. The employer's deduction for 
its 1985 taxable year will be determined 
under the rules relating to the 
contribution of a facility after June 22, 
1984, and on or before December 31, 
1985. 

(3) For example, assume that an 
employer and a welfare benefit fund 
each has a calendar taxable year and 
during 1986 the fund placed in service a 
facility with a fair market value of 
$100,000 to be used in the provision of 
welfare benefits. During 1985, the 
employer contributed $125,000 in cash to 
the fund. During the portion of 1986 
before the facility was placed in service, 
the employer contributed $60,000 in 
cash, and during the remaining portion 
of 1986, the employer contributed 
another $75,000 in cash. The facility is 
used in the provision of welfare benefits 
under the fund. Because $40,000 of its 
1985 cash contribution is treated under 
this rule as used for the acquisition of 
the facility, such $40,000 is not 
deductible by the emplayer for 1985. For 
purposes of determining the employer's 
deduction for 1986, the employer will be 
treated as though it had contributed a 
$40,000 facility to the fund at the time 
the fund placed the facility in service. 

(c) For purposes of calculating the 
“existing excess reserve amount” under 
Q&A-1 of § 1.419A-1T and the “existing 
reserves for post-retirement medical or 
life insurance benefits” under Q&A-4 of 
§ 1.512(a)-5T (but not the exempt 
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function income under Q&A-3 of 
§ 1.512(a}-5T), the amount set aside as 
of any applicable date is to be reduced 
to the extent that contributions 
originally included in such amount are 
subsequently treated under this Q&A as 
used for the acquisition, construction, or 
improvement of an asset excluded from 
the calculation of the total amount set 
aside under paragraph (b) of § 1.512(a)- 
5(T) (or would be so treated under this 
Q&A if it applied to such asset). The 
reduction required under this paragraph 
applies for purposes of calculating the 
“existing excess reserve amount” and 
the “existing reserves for post- 
retirement medical or life insurance 
benefits” for all taxable years of the 
welfare benefit fund. 

Par. 14. A new § 1.419A-1T is added 
immediately following § 1.419-1T to 
read as follows: 


§ 1.419A-1T Qualified asset account 
limitation of additions to account. 
(Temporary) 

Q-1: What does the transition rule 
under section 419A(f)(7) provide? 

A-1: Section 419A(f)(7) provides that, 
in the case of a welfare benefit fund that 
was in existence on July 18, 1984, the 
account limit (as determined under 
section 419A(c)) for each of the first four 
taxable years of the fund that relate to 
taxable years of the employer ending 
after December 31, 1985 (or, if applicable 
under paragraph (b) of Q&A=~2 of this 
regulation, taxable years of the 
employer beginning after the 
termination of the last of the collective 
bargaining agreements pursuant to 
which the plan is maintained) shall be 
increased by the following percentages 
of the “existing excess reserve amount”: 


First taxable year 
Second taxable year 
Third taxable year 
Fourth taxable year 


For purposes of this section, the 
“existing excess reserve amount” for 
any taxable year of a fund is the excess 
of (a) the assets actually set aside for 
purposes described in section 419A{a) at 
the close of the first taxable year of the 
fund ending after July 18, 1984 
(calculated in the manner set forth in 
Q&A-3 of § 1.512{a)-3T, and adjusted 
under paragraph (c) of Q&A-11 of 
§ 1.419-1T), reduced by employer 
contributions to the fund before the 
close of such first taxable year to the 
extent that such contributions are not 
deductible for the taxable year of the 
employer with or within which such 
taxable year of the fund ends and for 


any prior taxable year of the employer, 
over (b) the account limit which would 
have applied to the taxable year of the 
fund for which the excess is being 
computed (without regard to this 
transition rule). A welfare benefit fund 
is treated as in existence on July 18, 
1984, for purposes of this transition rule 
only if amounts were actually set aside 
in such fund on such date to provide 
welfare benefits enumerated under 
section 419A. 

Par. 15. The following new section is 
added immediately after § 1.461-3T to 
read as follows: 


§ 1.461(h)-4T Questions and answers 
relating to the economic performance 
requirement for certain employee benefits. 
(Temporary) 

Q-1: What is the relationship between 
the economic performance requirement 
of section 461(h) and sections 404 and 
419? 

A-1: Section 404 provides that 
contributions paid and compensation 
paid or incurred with respect to a plan, 
or method or arrangement, deferring the 
receipt of compensation or providing for 
deferred benefits will be deductible only 
to the extent that they satisfy the 
requirements of section 162 or 212. 
Section 419 provides that contributions 
paid or accrued with respect to a 
“welfare benefit fund” {as defined in 
section 419(e) and Q&A-3 of § 1.419-1T) 
will be deductible only to the extent that 
they satisfy the requirements of section 
162 or 212. In the case of an accrual 
method taxpayer, a contribution or 
compensation satisfies the requirements 
of section 162 or 212 only to the extent 
that the all events test (as defined in 
section 461(b)(4)) and the economic 
performance requirement of section 
461(h)(1) are satisfied. In the case of a 
contribution or compensation subject to 
section 404 or 419, pursuant to the 
authority under section 461(h)(2), 
economic performance occurs (a) in the 
case of a plan subject to section 404, 
either as the contribution is made under 
the plan or, if section 404({a)(5) is 
applicable, as an amount attributable to 
such contribution is includible in the 
gross income of an employee (or, if 
section 404({d) applies, a nonemployee); 
or (b) in the case of a welfare benefit 
fund, as a contribution is made to the 
welfare benefit fund. Solely for purposes 
of section 461(h), in the case of an 
employer's taxable year ending on or 
after July 18, 1984, and on or before 
March 21, 1986 contributions made to a 
welfare benefit fund after the end of 
such taxable year and on or before 
March 21, 1986 shall be deemed to have 
been made on the last day of such 
taxable year. 
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Par. 16. The following new section is 
added immediately after § 1.461(h)-4T: 


§ 1.463-1T Transitional rule for vested 
accrued vacation pay. (Temporary) 

(a) Introduction. Section 91(i) of the 
Tax Reform Act of 1984 provides a 
transitional rule for the election under 
section 463, relating to accrual of 
vacation pay. Section 91(i) applies only 
in the case of taxpayers with respect to 
which a deduction was allowable (other 
than under section 463) for vested 
accrued vacation pay for the last 
taxable year ending or or before July 18, 
1984. 


(b) Election under transitional rule. A 
taxpayer described in paragraph (a) of 
this section that makes an election 
under section 463 for the first taxable 
year ending after July 18, 1984, shall 
compute the opening balance of the 
account described in section 463(a)(1) 
(“accrual account”) with respect to such 
vacation pay under the rules provided in 
paragraph (e){(3) of this section. 

(c) Multiple vacation pay accounts 
within a single trade or business. (1) An 
election under section 463 must be made 
with respect to all vacation pay 
accounts maintained by the taxpayer 
within a single trade or business 


* whether the liability is for vested 


accrued vacation pay or for vacation 
pay that is contingent. 

(2) If a taxpayer has elected, in a 
taxable year ending on or before July 18, 
1984, to treat contingent vacation pay 
with respect to a single trade or 
business under section 463, the taxpayer 
may elect, under the provisions of 
section 91{i) of the Tax Reform Act of 
1984, to treat vested accrued vacation 
pay with respect to the same trade or 
business under section 463. However, no 
election may be made with respect to 
vacation pay for which a prior section 
463 election was made and that is 
accounted for under section 463. 

(d) Time for making election. A 
taxpayer described in paragraph (a) of 
this section that makes an election 
under section 463 for the first taxable 
year ending after July 18, 1984, must 
make the election on or before the due 
date (determined with regard to 
extensions) for filing the taxpayer's 
income tax return for such taxable year. 
However, if the taxpayer’s income tax 
return was filed for the first taxable year 
ending after July 18, 1984, prior to March 
6, 1986, the taxpayer must make the 
election by the later of the due date 
(determined with regard to extensions) 
for filing the taxpayer's income tax 
return, or May 5, 1986. In this case, the 
election must be made by filing an 
amended return (showing adjustments, 


. 





if any) for such year and attaching the 
statement required by paragraph (e) of 
this section on or before the later of the 
due date (determined with regard to 
extensions) for filing the taxpayer's 
income tax return, or May 5, 1986. 

(e) Manner of making election. A 
taxpayer must make the election 
described in paragraph (b) of this 
section by attaching a statement to the 
taxpayer's income tax return for the first 
taxable year ending after July 18, 1984. 
The statement must indicate that the 
taxpayer is electing to apply the 
provisions of section 463 with respect to 
vested accrued vacation pay for the 
taxpayer's first taxable year ending 
after July 18, 1984. The statement must 
contain the following information: 

(1) The taxpayer’s name and a 
description of the vacation pay plans to 
which the election applies. 

(2) If a taxpayer has more than one 
trade or business and is not making the 
election with respect to all trades or 
businesses, a description of the trades 
or businesses to which the election 
applies. 

(3) The opening balance in the 
taxpayer's accrual account. This 
balance equals the amount determined 
as if the taxpayer had maintained an 
account for the last taxable year ending 
on or before July 18, 1984, representing 
the taxpayer's liability for vested 
accrued vacation pay earned by 
employees before the close of the last 
taxable year ending on or before July 18, 
1984, and payable during that taxable 
year or within 12 months following the 
close of that taxable year. If the 
taxpayer's liability for vacation pay 
includes both vested accrued vacation 
pay and vacation pay the liability for 
which is contingent, the amount in the 
opening balance of the accrual account 
that represents the taxpayer's liability 
for contingent vacation pay is to be 
determined under the rules provided in 
§ 10.2(c)(ii)(B) of this chapter. 

(4) The opening balance in the 
taxpayer's suspense account. This 
balance equals the amount determined 
under paragraph (e)(3) of this section 
less the portion allowed as deductions 
under section 162 for prior taxable years 
for vacation pay earned but not paid at 
the close of the last taxable year ending 
on or before July 18, 1984. 

(f} Vested accrued vacation pay. For 
purposes of paragraphs (a) through (e) of 
this section, “vested accrued vacation 
pay” means any amount allowable as 
deductions under section 162(a) for a 
taxable year with respect to vacation 
pay of employees of the taxpayer 
(determined without regard to section 
463). For purposes cf this section, 
vacation pay will be considered vested 


accrued vacation pay even though there 
is a limit or ceiling on the amount of 
vacation pay an employee is entitled to 
as of the close of any plan year. 

For example, if under a vacation pay 
plan an employee may accumulate no 
more than 40 days of vacation leave by 
the end of any plan year and any unused 
days in excess of 40 days are forfeited, 
the taxpayer is considered to have 
vested accrued vacation pay (even 
though the plan is not fully vested) and 
may make an election under the . 
transitional rule. 

Par. 17. A new § 1.505(c)-1T is added 
immediately after § 1.503(f}-1 to read as 
set forth below. 


§ 1.505(c)-1T. Questions and Answers 
owe to the Notification Requirement for 
of Exemption Under 


Saabs (9), (17) and (20) of Section 
501(c). (Temporary) 

Q-1: What does section 505(c) of the 
Internal Revenue Code provide? 

A-1: Section 505(c) provides that an 
organization will not be recognized as 
exempt under section 501(c)(9) as a 
voluntary employees’ beneficiary 
association, under section 501(c)(17) as 
a trust forming part of a plan providing - 
for the payment of supplemental 
unemployment compensation benefits, 
or under section 501(c)(20) as a trust 
forming part of a qualified group legal 
services plan unless notification is given 
to the Internal Revenue Service. The 
notification required of a trust created 
pursuant to section 501(c)(20) and 
forming part of a qualified group legal 
services plan is set forth in Q&A-2. The 
notification required of an organization 
organized after July 18, 1984, and 
applying for exempt status as an 
organization described in section 501(c) 
(9) or (17) is set forth in Q&A-3 through 
Q&A-8. The notification required of an 
organization organized on or before July 
18, 1984, and claiming exemption as an 
organization described in section 501(c) 
(9) or (17) is set forth in Q&A-9 through 
Q&A-11. However, an organization that 
has previously notified the Internal 
Revenue Service of its claim to 
exemption under section 501(c) (9), (17), 
or (20) or its claim to exemption under 
those sections pursuant to another 
provision of the Code, is not required, 
under section 505(c), to submit a 
renotification (See Q&A-2 and Q&A-~12). 
Section 501(c)(20) Trusts 

Q-2: What is the notice required of a 
trust created pursuant to section 
501(c)(20) and forming part of a qualified 
group legal services plan under section 
120? 

A-2: (a) A trust claiming exemption as 
an organization described in section 


Federal Register / Vol. 51, No..23 / Tuesday, February 4, 1986 / Rules and Regulations 


501(c)(20) will be recognized as exempt 
if the exclusive function of the trust is to 
form part of a qualified group legal 
services plan or pians. Exemption of the 
trust under section 501(c)(20) will 
generally be dependent upon and 
coextensive with recognition of the plan 
as a qualified group legal services plan. 
Therefore, a trust organized pursuant to 
section 501(c)(20) after July 18, 1984, 
need not file a separate notice with the 
Internal Revenue Service of its claim to 
exemption because the notice required 
by section 120(c)(4) will suffice for 
purposes of section 505(c), provided a 
copy of the trust instrument is filed with 
the Form 1024 submitted by the group 
legal services plan. If the trust 
instrument has not been filed with the 
Form 1024 submitted by the group legal 
services plan, the trust must comply 
with (and exemption will be dependent 
upon) the filing applicable to a trust 
organized on or before July 18, 1984. For 
the notice required and effective dates 
of exemption of a qualified group legal 
services plan under section 120, see 

§ 1.120-3. 

(b) A trust organized on or before July 
18, 1984, that claims exempt status as a 
trust described in section 501(c)(20) and 
that forms part of a qualified group legal 
services plan which has been recognized 
as exempt under section 120, must file a 
copy of its trust instrument with the 
Internal Revenue Service before 
February 4, 1987. If a copy of the trust 
instrument is filed within the time 
provided, the trust's exemption will be 
recognized retroactively to the date the 
qualified group legal services plan was 
recognized as exempt under section 120. 
However, if a copy of the trust 
instrument is filed after the time 
provided, exemption will be recognized 
only for the period after the copy of the 
trust instrument is filed with the Internal 
Revenue Service. See Q&A-7 for a 
further discussion of “date of filing.” A 
trust that has previously filed a copy of 
its trust instrument with the Service 
need not refile that document. 


Section 501(c) (9) and (17) Organizations 
Organized After July 18, 1984 


Q-3: What is the notice required of an 
organization or trust, organized after 
July 18, 1984, that is applying for 
recognition of tax exempt status under 
section 501(c) (9) or (17)? 

A-3: An organization or trust that is 
organized after July 18, 1984, will not be 
treated as described in paragraphs (9) or 
(17) of section 501(c), unless the 
organization notifies the Internal 
Revenue Service that it is applying for 
recognition of exemption. In addition, 
unless the required notice is given in the 
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manner and within the time prescribed 
by these regulations, an organization 
will not be treated as exempt for any 
period before the giving of the required 
notice. The notice is filed by submitting 
a properly completed and executed 
Form 1024, “Application for-Recognition 
of Exemption Under Section 501(a) or 
for Determination Under Section 120” 
together with the additional information 
required under Q&A-4 and Q&A-5. The 
notice is filed with the district director 
for the key district in which the 
organization's principal place of 
business or principal office is located. 

The notice may be filed by either the 
plan administrator (as defined in section 
414(g)) or the trustee. The Internal 
Revenue Service will not accept a Form 
1024 for any organization or trust before 
such entity has been organized. 

Q-4: What information, in addition to 
the information required by Form 1024, 

‘ must be submitted by an organization or 
trust seeking recognition of exemption 
under section 501(c) (9) or (17)? 

A-4: A notice will not be considered 
complete unless, in addition to a 
properly completed and executed Form 
1024, the organization or trust submits a 
full description of the benefits available 
to participants under section 501(c) (9) 
or (17). Moreover, both the terms and 
conditions of eligibility for membership 
and the terms and conditions of 
eligibility for benefits must be set forth. 
This information may be contained in a 
separate document, such as a “plan 
document,” or it may be contained in the 
creating document of the entity (e.g., the 
articles of incorporation or association, 
or a trust indenture). For benefits 
provided through a policy or policies of 
insurance, all such policies must be 
included with the notice. Where 
individual policies of insurance are 
provided to the participants, single 
exemplar copies, typical of policies 
generally issued to participants, are 
acceptable, provided they adequately 
describe all forms of insurance available 
to participants. In providing a full 
description of the benefits available, the 
benefits provided must be sufficiently 
described so that each benefit is 
definitely determinable. A benefit is 
definitely determinable if the amount of 
the benefit, its duration, and the persons 
eligible to receive it are ascertainable 
from the plan document or other 
instrument. Thus, a benefit is not 
definitely determinable if the rules 
governing either its amount, its duration, 
or its recipients are not ascertainable 
from the plan document or other 
instrument but are instead subject to the 
discretion of a person or committee. 
Likewise, a benefit is not definitely 


determinable if the amount for any 
individual is based upon a percentage 
share of any item that is within the 
discretion of the employer. However, a 
disability benefit will not fail to be 
considered definitely determinable 
merely because the determination of 
whether an individual is disabled is 
made under established guidelines by 
an authorized person or committee. 

Q-5: What is the notice required of 
collectively bargained plans? 

A-5: If an organization or trust 
claiming exemption under section 501(c) 
(9) or (17) is organized and maintained 
pursuant to a collective bargaining 
agreement between employee 
representatives and one or more 
employer, only one Form 1024 is 
required to be filed for the organization 
or trust, regardless of the number of 
employers originally participating in the 
agreement. Moreover, once a Form 1024 
is filed pursuant to a collective 
bargaining areement, an additional Form 
1024 is not required to be filed by an 
employer who thereafter participates in 
that agreement. When benefits are 
provided pursuant to a collective 
bargaining agreement, the notice will 
not be considered complete unless, in 
addition to a properly completed and 
executed Form 1024, a copy of the 
collective bargaining agreement is also 
submitted together with the additional 
information delineated in Q&A-4. 

Q-6: When must the required notice 
be filed by an organization or trust, 
organized after July 18, 1984, that seeks 
recognition of exemption under section 
501(c) (9) or (17)? 

A-6: An organization or trust applying 
for exemption must file the required 
notice by the later of February 4, 1987 or 
15 months from the end of the month in 
which the organization or trust was 
organized. An extension of‘time for 
filing the required notice may be granted 
by the district director if the request is 
submitted before the end of the 
applicable period and it is demonstrated 
that additional time is needed. 

Q-7: What is the effective date of 
exemption for a new organization or 
trust, organized after July 18, 1984, that 
has submitted the required notice? 

A-7: If the required notice is filed 
within the time provided by these 
regulations, the organization's 
exemption will be recognized 
retroactively to the date the 
organization was organized, provided its 
purpose, organization and operation 
(including compliance with the - 
applicable nondiscrimination 
requirements) during the period prior to 
the-date of the determination letter are 
in accordance with the applicable law. 
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However, if the required notice is filed 
after the time provided by these 
regulations, exemption will be 
recognized only for the period after the 
application is filed with the Internal 
Revenue Service. The date of filing is 
the date of the United States postmark 
on the cover in which an exemption 
application is mailed or, if no postmark 
appears on the cover, the date the 
application is stamped as received by 
the Service. If an extension for filing the 
required notice has been granted to the 
organization, a notice filed on or before 
the last day specified in the extension 
will be considered timely and not the 
otherwise applicable date under Q&A-46. 

Q-8: What is the effect on exemption 
of the filing of an incomplete notice? 

A-8: Although a properly completed 
and executed Form 1024 together with 
the required additional information (See 
Q&A-4 and Q&A-5) must be submitted 
to satisfy the notice required by section 
505(c), the failure to file, within the time 
specified, all of the information 
necessary to complete such notice will 
not alone be sufficient to deny 
recognition of exemption from the date 
of organization to the date the 
completed information is submitted to 
the Service. If the notice which is filed 
with the Service within the required 
time is substantially complete, and the 
organization supplies the necessary 
additional information requested by the 
Service within the additional time 
allowed, the original notice will be 
considered timely. However, if the 
notice is not substantially complete or 
the additional information is not 
provided within the additional time 
allowed, exemption will be recognized 
only from the date of filing of the 
additional information. 


Section 501(c) (9) and (17) Organizations 
Organized on or Before July 18, 1984 


Q-9: What is the notice required of an 
organization or trust organized on or 
before July 18, 1984, that claims exempt 
status as an organization described in 
section 501(c) (9) or (17)? 

A-9: Section 505(c) provides a special 
rule for existing organizations and trusts 
organized on or before July 18, 1984. 
Such an organization or trust will not be 
treated as described in paragraphs (9) or 
(17) of section 501(c) unless the 
organization or trust notifies the Internal 
Revenue Service in the manner and 
within the time prescribed in these 
regulations that it is claiming exemption 
under the particular section. The type of 
notice, the manner for filing that notice, 
and the additional ififormaiion required 
is the same as that set forth in Q&A-3 
through Q&A-5 for new organizations. 





Q-10: When must the required notice 
be filed by an organization or trust 
organized on or before July 18, 1984? 

A-10: An organization or trust 
organized on or before July 18, 1984, that 
claims exempt status as an organization 
described in section 501({c) (9) or (17), 
must file the required notice before 
February 4, 1987. An extension of time 
for filing the required notice may be 
granted by the district director if the 
request is submitted before the due date 
of the notice and it is demonstrated that 
additional time is needed. 

Q-11: What is the effective date of 
exemption for an organization or trust 
organized on or before July 18, 1984, that 
has submitted the required notice? 

A-11: If the required notice is filed 
within the time provided by these 
regulations, the organization's 
exemption will be recognized 
retroactively to the date the 
organization was organized, provided its 
purpose, organization and operation 
(including compliance with the 
applicable nondiscrimination 
requirements) during the period prior to 
the date of the determination letter are 
in accordance with the applicable law. 
If, on the other hand, the required notice 
is filed after the time provided by these 
regulations, exemption will be 
recognized only for the period after the 
notice is received by the Internal 
Revenue Service. See Q&A-7 for a 
further discussion of “date of filing.” See 
also Q&A-8 for the effect on exemption 
of a notice that has been timely filed but 
is incomplete. 


Exceptions to Notice Requirement 


Q-12: Are any organizations or trusts 
claiming recognition of exemption as an 
organization described in section 501(c) 
(9) or (17) excepted from the notice 
requirement of section 505(c)? 

A-12: An organization or trust that 
has previously nctified the Internal 
Revenue Service of its claim to 
exemption by filing Form 1024 is not 
required, under section 505(c), to 
renotify the Service. Thus, an 
organization that has filed a Form 1024 
that is pending with the Service need 
not refile that form. Also, an 
organization that has received a ruling 
or determination letter from the Service 
recognizing its exemption from taxation 
need not submit the notification 
required by section 505(c). 

Par. 18. There is added the following 
new section after § 1.512(a)-4 to read as 
follows: 


§ 1.512(a)-5T Questions and answers 
relating to the unrelated business taxabie 
income of organizations described in 
paragraphs (9), (17) or (20) of section 
501(c). (Temporary) 

Q-1: What does section 512(a)(3), as 
amended by the Tax Reform Act of 1984 


. (Act), provide with respect to 


organizations described in paragraphs 
(9), (17) or (20) of section 501(c)? 

A-1: In general, section 512(c)(3), as 
amended by section 511 of the Act, 
extends the rules for determining the 
unrelated business income tax of 
voluntary employees’ beneficiary 
associations (VEBAs) to supplemental 
unemployment compensation benefit 
trusts (SUBs) and group legal service 
organizations (GLSOs). The section also 
restricts the amount of income that may 
be set aside by such organizations for 
exempt purposes. 

Q-2: What is the effective date of the 
amendments to section 512(a)(3)? 

A-2: The amendments to section 
512(a)(3) will apply to income earned by 
VEBAs, SUBs or GLSOs after December 
31, 1985, in the taxable years of such 
organizations ending after such date. For 
purposes of applying section 512(a}(3) to 
the first taxable year of such an 
organization ending after December 31, 
1985, the income of the VEBA, SUB or 
GLSO earned after December 31, 1985, 
will be determined by allocating the 
total income earned for such taxable 
year on the basis of the calendar year 
1985 and 1986 months in such taxable 
year. However, if a VEBA, SUB or GLSO 
is part of a plan that is maintained 
pursuant to one or more collective 
bargaining agreements (a) between 
employee representatives and one or 
more employers, and (b) which are in 
effect on July 1, 1985 (or ratified on or 
before that date), the amendments do 
not apply to income earned in a taxable 
year of a VEBA, SUB or GLSO beginning 
before the termination of the last of the 
collective bargaining agreements 
pursuant to which the plan is 
maintained (determined without regard 
to any extension of the contract agreed 
to after July 1, 1985). For purposes of the 
preceding sentence, any plan 
amendment made pursuant to a 
collective bargaining agreement relating 
to the plan which amends the plan 
solely to conform to any requirement 
added under section 511 of the Tax 
Reform Act 1984 (i.e., requirements 
under section 419, 419A, 512(a)(3)(E), 
and 4976) shall not be treated as a 
termination of such collective bargaining 
agreements. 

Q-3: What amount of income may a 
VEBA, SUB or GLSO set aside for 
exempt purposes? 
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A-3: (a) Pursuant to section 
512(a)(3)(E)(i), the amounts set aside in a 
VEBA, SUB, or GLSO {including a 
VEBA, SUB, or GLSO that is part of a 10 
or more employer plan, as defined in 
section 419A(f}(6)(B)) as of the close of a 
taxable year of such VEBA, SUB, or 
GLSO to provide for the payment of life, 
sick, accident, or other benefits may not 
be taken into account for purposes of 
determining ‘exempt function income” 
to the extent that such amounts exceed 
the qualified asset account limit, 
determined under sections 419A(c) and 
419A(f)(7}, for such taxable year of the 
VEBA, SUB, or GLSO. In calculating the 
qualified asset account limit for this 
purpose, a reserve for post-retirement 
medical benefits under section 
419A(c)(2)(A) is not to be taken into 
account. 

(b) The exempt function income of a 
VEBA, SUB, or GLSO for a taxable year 
of such an organization, under section 
512(a)(3)(B), includes: (1) Certain 
amounts paid by members of the VEBA, 
SUB, or GLSO within the meaning of the 
first sentence of section 512(a)(3)(B) 
(“member contributions”); and (2) other 
income of the VEBA, SUB, or GLSO 
(including earnings on member. 
contributions) that is set aside for the 
payment of life, sick, accident, or other 
benefits to the extent that the total 
amount set aside in the VEBA, SUB or 
GLSO as of the close of the taxable year 
for any purpose (including member 
contributions and other income set aside 
in the VEBA, SUB, or GLSO as of the 
close of the year) does not exceed the 
qualified asset account limit for such 
taxable year of the organization. For 
purposes of section 512(c)(3)(B), member 
contributions include both employee 
contributions and employer 
contributions to the VEBA, SUB, or 
GLSO. In calculating the total amount 
set aside in a VEBA, SUB, or GLSO as of 
the close of a taxable year, certain 
assets with useful lives extending 
substantially beyond the end of the 
taxable year (e.g., buildings, and 
licenses) are not to be taken into 
account to the extent they are used in 
the provision of life, sick, accident, or 
other benefits. For example, cash and 
securities (and similar investments) held 
by a VEBA, SUB or GLSO are not 


' disregarded in calculating the total 


amount set aside for this purpose 
because they are used to pay welfare 
benefits, rather than merely used in the 
provision of such benefits. Accordingly, 
the unrelated business taxable income 
of a VEBA, SUB, or GLSO for a taxable 
year of such an organization generally 
will equal the lesser of two amounts: (3) 
the income of the VEBA, SUB, or GLSO 
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for the taxable year (excluding member 
contributions), or (4) the excess of the 
total amount set aside as of the close of 
the taxable year (including member 
contributions, and excluding certain 
assets with a useful life extending 
substantially beyond the end of the 
taxable year to the extent they are used 
in the provision of welfare benefits) over 
the qualified asset account limit 
{calculated without regard to the 
otherwise permitted reserve for post- 
retirement medical benefits) for the 
taxable year. See § 1.419A-2T for 
special rules relating to collectively 
bargained welfare benefit funds. 

(c) The income of a VEBA, SUB, or 
GLSO for any taxable year includes gain 
realized by the organization on the sale 
or disposition of any asset during such 
year. The gain realized by a VEBA, SUB, 
or GLSO on the sale or disposition of an 
asset is equal to the amount realized by 
the organization over the basis of such 
asset (in the hands of the organization), 
reduced by any qualified direct costs 
attributable to such asset (under 
paragraphs (b), (c), and (d) of Q&A-6 of 
§ 1.419-1T). 

Q-4: What transition rules apply to 
“existing reserves for post-retirement 
medical or life insurance benefits”? 

A-4: (a) Section 512(a)(3)(E)(iii)(I) 
provides that income that is either 
directly or indirectly attributable to 
“existing reserves for post-retirement 
medical or life insurance benefits” will 
not be treated as unrelated business 
taxable income. An “existing reserve for 
post-retirement medical or life insurance 
benefits” (as defined in séction 
512(a)(3)(E)(iii)(I1)) is the total amount of 
assets actually set aside in a VEBA, 
SUB, or GLSO on July 18, 1984 
(calculated in.the manner set forth in 
Q8A-3 of the regulation, and adjusted 
under paragraph (c) of Q&A-11 of 
§ 1.419-1T), reduced by employer 
contributions to the fund on or before 
such date to the extent such 
contributions are not deductible for the 
taxable year of the employer containing 
July 18, 1984, and for any prior taxable 
year of the employer, for purposes of 
providing such post-retirement benefits. 
For purposes of the preceding sentence 
only, an amount that was not actually 
set aside on July 18, 1984, will be treated 
as having been actually set aside on 
such date if (1) such amount was 
incurred by the employer (without 
regard to section 461(h)) as of the close 
of the last taxable year of the VEBA, 
SUB, or GLSO ending before July 18, 
1984, and (2) such amount was actually 
contributed to the VEBA, SUB, or GLSO 
within 8% months following the close of 
such taxable year. 


(b) In addition, section 
512(a)(3)(E)(iii)(I) applies to existing 
reserves for such post-retirement 
benefits only to the extent that such 
“existing reserves” do not exceed the 
amount that could be accumulated 
under the principles set forth in Revenue 
Rulings 69-382, 1969-2, C.B. 28; 69-478, 
1969-2 C.B. 29; and 73-599, 1973-2 C.B. 
40. Thus, amounts attributable to such 
excess “existing reserves” are not 
within this transition rule eventhough 
they were actually set aside on July 18, 
1984. 

(c) All post-retirement medical or life 
insurance benefits (or other benefits to 
the extent paid with amounts set aside 
to provide post-retirement medical or 
life insurance benefits) provided after 
July 18, 1984 (whether or not the 
employer has maintained a reserve or 
fund for such benefits) are to be 
charged, first, against the “existing 
reserves” within this transition rule 
(including amounts attributable to 
“existing reserves” within this transition 
rule) for post-retirement medical 
benefits or for post-retirement life 
insurance benefits (as the case may be) 
and, second, against all other amounts. 
For this purpose, the qualified direct 
cost of an asset with a useful life 
extending substantially beyond the end 
of the taxable year (as determined under 
Q&A-6 of § 1.419-1T) will be treated as 
a benefit provided and thus charged 
against the “existing reserve” based on 
the extent to which such asset is used in 
the provision of post-retirement medical 
benefits or post-retirement life insurance 
benefits (as the case may be). All plans 
of an employer providing post- 
retirement medical benefits are to be 
treated as one plan for purposes of 
section 512(a)(3)(E)(iii)(II), and all plans 
of an employer providing post- 
retirement life insurance benefits are to 
be treated as one plan for purposes of 
section 512(a)(3)(E)(iii)(IM). 

(d) In calculating the unrelated 
business taxable income of a VEBA, 
SUB, or GLSO for a taxable year of such 
organization, the total income of the 
VEBA, SUB, or GLSO for the taxable 
year is reduced by the income 
attributable to “existing reserves” 
within the transition rule before such 
income is compared to the excess of the 
total amount set aside as of the close of 
the taxable year over the qualified asset 
account limit for the taxable year. Thus, 
for example, assume that the total 
income of a VEBA for a taxable year is 
$1,000, and that the excess of the total 
amount of the VEBA set aside as of the 
close of the taxable year over the 
applicable qualified asset account limit 
is $600. Assume also that of the $1,000 of 


4333 


total income, $500 is attributable to 
“existing reserves” within the transition 
rule of section 512(a)(3)(E)(iii)(I). The 
unrelated business income of this VEBA 
for the taxable year is equal to the lesser 
of the following two amounts: (1) the 
total income of the VEBA for the taxable 
year ($1,000), reduced to the extent that 
such income is attributable to “existing 
reserves” within the transition rule 
($500); or (2) the excess of the total 
amount set aside as of the close of the 
taxable year over the applicable 
qualified asset account limit ($600). 
Thus, the unrelated business income of 
this VEBA for the taxable year is $500. 
Par. 19. The following new section is 
added immediately after § 1.1041-1T: 


§ 1.1042-1T Questions and answers 
relating to the sales of stock to employee 
stock ownership plans or certain 
cooperatives. (Temporary) 

Q-1: What does section 1042 provide? 
A-1: (a) Section 1042 provides rules 
under which a taxpayer may elect not to 

recognize gain in certain cases where 
“qualified securities” are sold to a 
qualifying employee stock ownership 
plan or worker-owned cooperative in 
taxable years of the seller beginning 
after July 18, 1984, and “qualified 
replacement property” is purchased by 
the taxpayer within the “replacement 
period.” If the requirements of Q&A-2 of 
this section are met, and if the taxpayer 
makes an election under section 1042(a) 
in accordance with Q&A-3 of this 
section, the gain realized by the 
taxpayer on the sale of the qualified 
securities is recognized only to the 
extent that the amount realized on such 
sale exceeds the cost to the taxpayer of 
the qualified replacement property. 

(b) Under section 1042, the term 
“qualified securities” means employer 
securities (as defined in section 409(1)) 
with respect to which each of the 
following requirements is satisfied: (1) 
The employer securities were issued by 
a domestic corporation; (2) for at least 
one year before and immediately after 
the sale, the domestic corporation that 
issued the employer securities (and each 
corporation that is a member of a 
“controlled group of corporations” with 
such corporation for purposes of section 
409(1)) has no stock outstanding that is 
readily tradeable on an established 
market; (3) as of the time of the sale, the 
employer securities have been held by 
the taxpayer for more than 1 year; and 
(4) the employer securities were not 
received by the taxpayer in a 
distribution from a plan described in 
section 401(a) or in a transfer pursuant 
to an option or other right to acquire 





stock to which section 83, 422, 422A, 423, 
or 424 applies. 

(c} The term “replacement period” 
means the period which begins 3 months 
before the date on which the sale of 
qualified securities occurs and which 
ends 12 months after-the date of such 
sale. A replacement period may include 
any period which occurs prior to July 19, 
1984. 

(d) The term “qualified replacement 
property” means any securities (as 
defined in section 165{g)(2)) issued by a 
domestic corporation which does not, 
for the taxable year of such corporation 
in which the securities are purchased by 
the taxpayer, have passive investment 
income (as defined in section 


1362(d)}(3)(D)) that exceeds 25 percent of - 


the gross receipts of such corporation 
for the taxable year ing the 
taxable year of purchase. In addition, 
securities of the domestic corporation 
that issued the employer securities 
qualifying under section 1042 (and of 
any corporation that is a member of a 
“controlled group of corporations” with 
such corporation for purposes of section 
409(1)) will not qualify as “qualified 
replacement property.” 

(e) For purposes of section 1042{a), 
there is a “purchase” of qualified 
replacement property only if the basis of 
such property is determined by 
reference to its cost to the taxpayer. If 
the basis of the qualified replacement 
property is determined by reference to 
its basis in the hands of the transferor 
thereof or another person, or by 
reference to the basis of property (other 
than cash or its equivalent) exchanged 
for such property, then the basis of such 
property is not determined solely by 
reference to its cost to the taxpayer. 

Q-2: What is a sale of qualified 
securities for purposes of section 
1042{b)? 

A-2: (a) Under section 1042(b), a sale 
of qualified securities is one under 
which all of the following requirements 
are met: 

(1) The qualified securities are sold to 
an employee stock ownership plan (as 
defined in section 4975(e)(7)) maintained 
by the corporation that issued the 
qualified securities (or by a member of 
the “controlled group of corporations” 
with such corporation for purposes of 
section 409({I)) or to an eligible worker- 
dwned cooperative (as defined in 
section 1042{c){2)); 

(2) The employee stock ownership 
plan or eligible worker-owned 
cooperative owns, immediately after the 
sale, 30 percent or more of the total 
vaiue of the employer securities (within 
the meaning of section 409(1) 
outstanding as of such time; 


(3) No portion of the assets of the 
employee stock ownership plan or 
eligible worker-owned cooperative 
attributable to qualified securities that 
are sold to the plan or cooperative by 
the taxpayer or by any other person in a 
sale with respect to which an election 
under section 1042(a) is made accrue 
under the plan or are allocated by the 
cooperative, either directly or indirectly 
and either concurrently with or at any 
time thereafter, for the benefit of (i) the 
taxpayer; (ii) any person who is a 
member of the family of the taxpayer 
(within the meaning of section 267(c)(4)); 
or (iii) any person who owns (after the 
application of section 318(a)), at any 
time after July 18, 1984, and until 
immediately after the sale, more than 25 
percent of in value of the outstanding 
portion of any class of stock of the 
corporation that issued the qualified 
securities (or of any member of the 
“controlled group of corporations” with 
such corporation for purposes of section 
409(1)). For purposes of this calculation, 
stock that is owned, directly or 
indirectly, by or for a qualified plan 
shall not be treated as outstanding. 

(4) The taxpayer files with the ~ 
Secretary (as part of the required 
election described in Q&A-3 of.this 
section) a verified written statement of 
the domestic corporation (or 
corporations) whose employees are 
covered by the plan acquiring the 
qualified securities or of any authorized 
officer of the eligible workerowned 
cooperative, consenting to the 
application of section 4978(a) with 
respect to such corporation or 
cooperative. 

(b) For purposes of determining 
whether paragraph (a)(2) of this section 
is satisfied, sales of qualified securities 
by two or more taxpayers may be 
treated as a single sale if such sales are 
made as part of a single, integrated 
transaction under a prearranged 
agreement between the taxpayers. 

(c) For purposes of determining 
whether paragraph (a)(3) of this section 
is satisfied with respect to the 
prohibition against an accrual or 
allocation of qualified securities, the 
accrual or allocation of any benefits or 
contributions or other assets that are not 
attributable to qualified securities sold 
to the employee stock ownership plan or 
eligible worker-owned cooperative in a 
sale with respect to which an election 
under section 1042(a) is made (including 
any accrual or allocation under any 
other plan or arrangement maintained 
by the corporation or any member of 
“the controlled group of corporations” 
with such corporation for purposes of 
section 409(l}) must be made without 
regard to the allocation of such qualified 
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nee ee 
securities. Paragraph (a)(3) of this 
section above may be illustrated in part 
by the following example: Individuals A, 
B, and C own 50, 25, and 25, 
respectively, of the 100 outstanding - 
shares of common stock of Corporation 
X. Such shares constitute qualified 
securities as defined in Q&A-1 of this 
section. A and B, but not C, are 
employees of Corporation X. For the 
benefit of all its employees, Corporation 
X establishes an employee stock 
ownership plan that obtains a loan 
meeting the exemption requirements of 
section 4975(d)(3}. The loan proceeds 
are used by the plan to purchase the 100 
shares of qualified securities from A, B, 
and C, all of whom elect nonrecognition 
treatment under section 1042(a) with 
respect to the gain realized on their sale 
of such securities. Under the 
requirements of paragraph (a)(3) of this 
section, no part of the assets of the plan 
attributable to the 100 shares of 
qualified securities may accrue under 
the plan (or under any other plan or 
arrangement maintained by Corporation 
X) for the benefit of A or B or any 
person who is a member of the family of 
A orB (as determined under section 
267(c)(4)). Furthermore, no other assets 
of the plan or assets of the employer 
may accrue for the benefit of such 
individuals in lieu of the receipt of 
assets attributable to such qualified 
securities. 

(d) A sale under section 1042{a) shall 
not include any sale of securities by a 
dealer or underwriter in the ordinary 
course of its trade or business as a 
dealer or underwriter, whether or not 
guaranteed. 

Q-3: What is the time and manner for 
making the election under section 
1042{a)? ‘ 

A-3: (a) The election not to recognize 
the gain realized upon the sale of 
qualified securities to the extent 
provided under section 1042(a) shall be 
made in a “statement of election” 
attached to the taxpayer's income tax 
return filed on or before the due date 
(including extensions of time) for the 
taxable year in which the sale occurs. If 
a taxpayer does not make a timely 
election under this section to obtain 
section 1042(a) nonrecognition treatment 
with respect to the sale of qualified 
securities, it may not subsequently make 
an election on an amended return or 
otherwise. Also, an election once made 
is irrevocable. 

(b) The statement of election shall 
provide that the taxpayer elects to treat 
the sale of securities as a sale of 
qualified securities under section 
1042(a)}, and shall contain the following 
information: 
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(1) A description of the qualified 
securities sold, including the type and 
number of shares; 

(2) The date of the sale of the 
qualified securities; 

(3) The adjusted basis of the qualified 
securities; 

{4) The amount realized upon the sale 
of the qualified securities; 

(5) The identity of the employee stock 
ownership plan or eligible worker- 
owned cooperative to which the 
qualified securities were sold; and 

(6) If the sale was part of a single, 
interrelated transaction under a 
prearranged agreement between 
taxpayers involving other sales of 
qualified securities, the names and 
taxpayer identification numbers of the 
other taxpayers under the agreement 
and the number of shares sold by the 
other taxpayers. See Q&A-2 of this 
section. 

If the taxpayer has purchased . 
qualified replacement property at the 
time of the election, the taxpayer must 
attach as part of the statement of 
election a “statement of purchase” 
describing the qualified replacement 
property, the date of the purchase, and 
the cast of the property, and declaring 
such property ‘to be the qualified 
replacement property with respect to the 
sale of qualified securities. Such 
statement of purchase must be notarized 
by the dater of thirty days after the 
punchase or March 6, 1986. In addition, 
the statement of election must be 
accompanied by the verified written 
statement of consent required under 
Q&A-2 of this section with respect to 
the qualified securities sold. 

{c) If the taxpayer has not purchased 
qualified replacement property at the 
time of the filing of the statement of 
election, a timely election under this 
Q&A shall not be considered to have 
been made unless the taxpayer attaches 
the notarized statement of purchase 

described above to the taxpayer's 
income tax return filed for the taxable 
year following the year for which the 
election under section 1042(a) was 
made. Such notarized statement of 
purchase shall be filed with the district 
director or the director of the regional 
service center with whom such election 
was originally filed, if the return is not 
filed with such director. 

Q-4: What is the basis of qualified 
replacement property? 

A-4: If a taxpayer makes an election 
under section 1042{a), the basis of the 
qualified replacement property 
purchased by the taxpayer during the 
replacement period shall be reduced by 
an amount equal to the amount of gain 
which was not recognized. if more than 
one item of qualified replacement 


property is purchased, the basis of each 
of such items shall be reduced by an 
amount determined by multiplying the 
total gain not recognized by reason of 
the application of section 1042(a) by a 
fraction, the numerator of which is the 
cost of such item of property and the 
denominator of which is the total cost of 
all such items of property. For the rule 
regarding the holding period of qualified 
replacement property, see section 
1228(13). 

Q-5: What is the statute of limitations 
for the assessment of a deficiency 
relating to the gain on the sale of 
qualified securities? 

A-5: (a) If any gain is realized by the 
taxpayer on the sale of any qualified 
securities and such gain has not been 
recognized under section 1042(a) in 
accordance with the requirements of 
this section, the statutory period 
provided in section 6501(a) for the 
assessment of any deficiency with 
respect to such gain shall not expire 
prior to the expiration of 3 years from 
the date of receipt, by the district 
director or director of regional service 
center with whom the statement of 
election under 1042(a) was originally 
filed, of: 

(1) A notarized statement of purchase 
as described in Q&A-3; 

(2) A written statement of the 
taxpayer's intention not to purchase 
qualified neplacement property within 
the replacement period; or 

(3) A written statement of the 
taxpayer's failure to purchase qualified 
replacement property within the 
replacement period. 

In those situations when a taxpayer is 
providing a written statement of an 
intention not to purchase or of a failure 
to purchase qualified replacement 
property, the statement shall be 
accompanied, where appropriate, by an 
amended return for the taxable year in 
which the gain from the sale of the 
qualified securities was realized, in 
order to reflect the inclusion in gross 
income for that year of gain required to 
be recognized in connection with such 
sale. 

(b) Any gain from the sale of qualified 
secunities which is required to. be 
recognized due to a failure to meet the 
requirements under section 1042 shall be 
included in the gross income for fhe 
taxable year in which the gain was 
realized. If any gain from the sale of 
qualified securities is not recognized 
under section 1042(a) in accordance 
with fhe requirements of this section, 
any deficiency attributable to any 
portion of such gain may be assessed at 
any time before the expiration of the 3- 
year period described in this Q&A, 
notwithstanding the provision of any 
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law or rule of law which would. 
otherwise prevent such assessment. 
Q-6: When does section 1042 become 
effective? 
A-6: Section 1042 applies to sales of 
qualified securities in taxable years of 
sellers beginning after July 18, 1984. 


PART 20—ESTATE TAX; ESTATES OF 
DECEDENTS DYING AFTER AUGUST 
46, 1954 


Par. 20. The following new section is 
added after § 20.2039-5 to read as 
follows: 


§20.2038-1T Limitations and repeal of 
estate tax exclusion for qualified plans and 
individual retirement plans (IRAs). 
(Temporary) ‘ 

Q-1: Are there any exceptions to the 
general effective dates of the $100,000 
limitation and the repeal of the estate 
tax exclusion for the value of interests 
under qualified plans and IRAs 
described in section 2039 (c) and (e}? 

A-1: (a) Yes. Section 245 of the Tax 
Equity and Fiscal Responsibility Act of 
1982 (TEFRA) limited the estate tax 
exclusion to $100,000 for estates of 
decedents dying after December 31, 
1982. Section 525 of the Tax Reform Act 
of 1984 (TRA of 1984) repealed the 
exclusion for estates of decedents dying 
after December 31, 1984. 

(b) Section 525(b)(3) of the TRA of 
1984 amended section 245 of TEFRA to 
provide that the $100,000 limitation on 
the exclusion for the value of a 
decedent's interest in a plan or IRA will 
not apply to the estate of any decedent 
dying after December 31, 1982, to the 
extent that the decedent-participant was 
in pay status on December 31, 1982, with 
respect to such interest and irrevocably 
elected the form of benefit payable 
under the plan er IRA (including the 
form of any survivor benefits) with 
respect to such interest before January 1, 
1983. 

{c) Similarly, the TRA of 1984 provides 
that the repeal of the estate tax 
exclusion for the value of a decedent's 
interest in a plan or IRA will not apply 
to the estate of a decedent dying after 
December 31, 1984, to the extent that the 
decedent-participant was in pay status 
on December 31, 1984, with respect to 
such interest and irrevecably elected the 
form of benefit payable under the pian 
or IRA {including the form of any 
survivor benefits) with respect ¢o such 
interest before july 16, 1984. , 

Q-2: What is the meaning of ‘in pay 
status” on the applicable date? 

A-2: A participant was in pay status 
on the applicable date with respect to a 
portion of his or her interest in a plan or 
IRA if such portion is to be paid in a 





benefit form that has been elected on or 
before such date and the participant has 
received, on or before such date, at least 
one payment under such benefit form. 

Q-3: What is required for an election 
of the form of benefit payable under the 
plan to have been irrevocable as of any 
applicable date? 

A-3: As of any applicable date, an 
election of the form of benefit payable 
under a plan is irrevocable if, as of such 
date, it was a written irrevocable 
election that, with respect to all 
payments to be received after such date, 
specified the form of distribution (e.g., 
lump sum, level dollar annuity, formula 
annuity) and the period over which the 
distribution would be made (e.g., single 
life, joint and survivor, term certain). An 
election is not irrevocable as of any 
applicable date if, on or after such date, 
the form or period of the distribution 
could be determined or altered by any 
person or persons. An election does not 
fail to be irrevocable as of an applicable 
date merely because the beneficiaries 
were not designated as of such date or 
could be changed after such date. If any 
interest in any IRA may not, by law or 
contract, be subject to an irrevocable 
election described in this section, any 
election of the form of benefit payable 
under the IRA does not satisfy the 
requirement that an irrevocable election 
have been made. 


PART 54—PENSION EXCISE TAXES 


Par. 21. There is added the following 
new section after § 54.4975-15 to read as 
follows: 


§ 54.4976-1T Questions and answers 


Q-1: What does section 4976 provide? 

A-1: Section 4976 imposes a tax on 
employers who provide disqualified 
benefits through a welfare benefit fund. 
The tax imposed is equal to 100 percent 
of the disqualified benefit. 

Q-2: What constitutes a disqualified 
benefit? 

A-2: A disqualified benefit is (a) any 
post-retirement medical or life insurance 
benefit provided with respect to a key 
employee (as defined in section 
419A(d)(3)) through a welfare benefit 
fund if a separate account is required to 
be established for such employee under 
section 419A{d) and the cost for such 
coverage is not charged against or paid 
from such separate account; (b) any 
post-retirement medical or life insurance 
benefit provided through a welfare 
benefit fund with respect to an 
individual in whose favor discrimination 
is prohibited unless the plan of which 
the fund is a part meets the 
requirements of section 505(b) with 


respect to that benefit; and (c) any 
portion of the fund which reverts to the 
benefit of the employer. A post- 
retirement medical or life insurance 
benefit provided with respect to a key 
employee will not constitute a 
disqualified benefit even though such 
benefit is not provided through a 
separate account if the cost of such 
benefit is paid by the employer in the 
taxable year in which the benefit is 
provided and there is not (and there is 
not required to be) a separate account 
with an outstanding credit balance 
maintained for the key employee. 

Q-3: What is the effective date of 
section 4976? 

A-3: (a) Generally, section 4976 
applies to disqualified benefits provided 
by a welfare benefit fund after 
December 31, 1985. However, a 
disqualified benefit, as defined in 
section 4976(b)(1) or (2), is not subject to 
section 4976(a) if it is provided from 
“existing reserves for post-retirement 
medical or life insurance benefits” that 
are within the transition rule set forth in 
section 512(a)(3)(E){iii) and Q&A-4 of 
§ 1.512(a)-5T (or would be if such 
transition rule applied to such welfare 
benefit fund). For example, if a welfare 
benefit fund in existence on July 18, 
1984, provides an individual in whose 
favor discrimination is prohibited with a 
post-retirement life insurance benefit 
after December 31, 1985, that does not 
meet the requirements of section 505(b) 
and if the welfare benefit fund received 
no contributions after July 18, 1984, then 
the disqualified benefit provided by the 
fund is not subject to section 4976(a) 

(b) A welfare benefit fund will be able 
to avoid the application of section 
4976(b)(1) and (2) if the employer 
withdraws from such fund, before April 
7, 1986, any amounts that are not 
attributable to “existing reserves for 
post-retirement medical or life insurance 
benefits” because they were neither 
actually set aside nor treated as actually 
set aside under Q&A-4 of § 1.512(a)-5T, 
on July 18, 1984. The employer making 
such a withdrawal must include the 
amount in income for the first taxable 
year ending after July 18, 1984, or, to the 
extent that the withdrawn amount is 
attributable to the following taxable 
year, for such following taxable year. 


Such a withdrawal will not be treated as. 


an impermissible distribution or 
reversion under section 501(c)(9), and 
will not be treated as a disqualified 
benefit under section 4976(b)(3). Of 
course, to the extent that the welfare 
benefit fund contains amounts that are 
attributable to “existing reserves” but 
are not within the transition rule set 
forth in Q&A-4 of § 1.512(a)-5T (as 
applied to welfare benefit funds), for 
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example, because such amounts exceed 
the amounts that could have been 
accumulated under the principles set 
forth in Revenue Rulings 69-382, 1969-2 
C.B. 28; 69-478, 1969-2 C.B. 29; and 73- 
599, 1973-2 C.B. 40, the fund will not be 
able to avoid the application of section 
4976(b)(1) and (2) under this paragraph. 

(c) In the case of a plan which is 
maintained pursuant to one or more 
collective bargaining agreements (1) 
between employee representatives and 
one or more employers and (2) which 
are in effect on July 1, 1985 (or ratified 
on or before that date), the provision 
does not apply to disqualified benefits 
provided in years beginning before the 
termination of the last of the collective 
bargaining agreements pursuant to 
which the plan is maintained 
(determined without regard to any 
extension of the contract agreed to after 
July 1, 1985). For purposes of the 
preceding sentence, any plan 
amendment made pursuant toa 
collective bargaining agreement relating 
to the plan which amends the plan 
solely to conform to any requirement 
added under section 511 of the Tax 
Reform Act 1984 (i.e., requirements 
under sections 419, 419A, 512(a)(3)(E), 
and 4976) shall not be treated as a 
termination of such collective bargaining 
agreement. 

Par. 22. The following new section is 
added immediately after § 54.4976-1T: 


§ 54.4978-1T Questions and answers 
relating to the tax on certain dispositions 
by employee stock ownership plans and 
certain cooperatives. (Temporary) 

Q-1: What does section 4978 provide? 

A-1: Section 4978 imposes a tax (as 
determined under section 4978(b) and 
Q&A-2 of this section) on the amount 
realized on the disposition of any 
qualified securities, if: 

(a) An employee stock ownership plan 
or eligible worker-owned cooperative 
acquires any qualified securities in a 
sale to which section 1042 applies; 

(b) Such plan or cooperative disposes 
of any qualified securities during the 3- 
year period after the date on which any 
qualified securities were acquired in the 
sale to which section 1042 applies; and 

(c) Either (1) the percentage of the 
total outstanding shares of the class of 
employer securities of which the 
disposed qualified securities are a part 
held by such plan or cooperative after 
such disposition is less than the 
percentage of the total outstanding 
shares of such class of employer 
securities held immediately after the 
sale to which section 1042 applies, or (2) 
the value of the employer securities held 
by such plan or cooperative immediately 
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after such disposition is less than 30 
percent of the total value of all employer 
securities outstanding at that time. For 
purposes of this section, the following 
terms have the same meanings given to 
such terms by the identified provisions: 
“employee stock ownership plan” 
(section 4975(e}(7)); “qualified 
securities” (section 1042(b)(1)); “eligible 
worker-owned cooperative” (section 
1042(b)(2)); “employer securities” 
(section 409(1)). For purposes of 
determining what constitutes a 
disposition to which section 4978 
applies, see Q&A-3 of this section. 

Q-2: What is the amount of tax 
imposed under section 4978? 

A-2: Section 4978 imposes a tax of 10 
percent of the amount realized on the 
disposition of qualified securities. The 
amount realized that is subject to tax 
under section 4978 shall not exceed that 
portion of the amount realized that is 
allocable to qualified securities acquired 
within the 3-year period prior to the date 
of disposition and to which section 1042 
applied (“restricted qualified 
securities”). In determining the amount 
realized (except as otherwise provided 
in Q&A-3 of this section), any 
disposition of employer securities with 
respect to which the condition contained 
in provision (c) of Q&A-1 is met shall be 
treated, first, as a disposition of 
restricted qualified securities (on a first 
in, first out basis) and, thereafter, as a 
disposition of any other employer 
securities. Thus, for example, if a plan 
disposes of more employer securities 
than the number of restricted qualified 
securities held by the plan at that time 
and immediately after such disposition 
the value of the employer securities held 
by the plan is Jess than 30 percent of the 
total value of all outstanding employer 
securities, the portion of the total 
amount realized that is allocable to 
restricted qualified securities subject to 
tax under section 4978 is determined by 
multiplying the total amount realized on 
the disposition by a fraction, the 
numerator of which is the total value of 
restricted qualified securities included 
in the disposition and the denominator - 
of which is the total value of employer 
securities in the disposition. 

Q-3: What constitutes a “disposition” 
under section 4978? 

A-3: {a) Under section 4978, the term 
“disposition” includes any sale, 
exchange, or distribution. However, in 
the case of any exchange of qualified 
securities for stock of another 
corporation in any reorganization 
described in section 368(a){1), such 
exchange shall not be treated as a 
disposition for purposes of section 4978. 


(b) Section 4978 shall not apply to any 
disposition of qualified securites which 
is made by reason of: * 

(1) The death of the employee; 

(2) The retirement of the employee 
after the employee has attained 59% 
years.of age; 

(3) The disability of the employee 
(within the meaning of section 72(m)(5)); 
or 

(4) The separation of the employee 
from service for any period which 
results in a 1-year break in service 
(within the meaning of section 
411(a)(6)(A)). 

Any disposition of employer securities 
within this paragraph and any 
disposition of employer securities with 
respect to which the condition contained 
in provision (c) of Q&A-1 of this section 
is not met shall be treated, first, as a 
disposition of securities that are not 
restricted qualified securities and, 
thereafter, as a disposition of restricted 
qualified securites (on a first-in, first-out 
basis). 

(c) if restricted qualified securities 
held by an employee stock ownership 
plan or eligible worker-owned 
cooperative no longer meet the 
definition of qualified securities (“old 
restricted qualified securities”) as ‘a 
result of a transaction changing {1) the 
status of a corporation as an employer, 
or as a member of a controlled group of 
corporations including the employer, or 
(2) the existence of employer securities 
of the type described in section 409(1)(1), 
the disposition of such securities shall 
not be treated as a dispostion of 
restricted qualified securites to which 
the tax under section 4978 is imposed if, 
within 90 days after such disposition, 
securities meeting the requirements of 
section 409(1) (‘mew restricted qualified 
securities”) that are of equal value to the 
old restricted qualfied securities {at the 
time of the disposition of the old 
restricted qualified securities) are 
substituted for such old restricted 
qualified securities. However, for 
purposes of determining the tax imposed 
under section 4978, old restricted 
qualified securities shall not be treated 
as if they retained their status as 
restricted qualified securities and new 
restricted qualified securities derived 
from the disposition of old restricted 
qualified securities pursuant to the 
preceding sentence shall be treated as 
restricted qualified securities for the 
remaining portion of the period during 
which the disposition of the old 
restricted qualified securities would 
have been subject to tax under section 
4978. 

Q-4: To whom does the tax under 
section 4978 apply? 
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A-4: The tax under section 4978 is 
imposed on the domestic corporation (or 
corporations) or the eligible worker- 
owned cooperative that made the 
written statement of consent as 
described in section 1042(a)(2)(B) and 
Q&A-2 of § 1.1042-1T with respect to 
the disposition of the restricted qualified 
securities. 

Q-5: When does section 4978, as 
enacted by the Tax Reform Act of 1984, 
become effective? 

A-5: Section 4978 applies to the 
disposition of qualified securities 
acquired in a sale to which section 1042 
applies. See Q&A-6 of § 1.1042-1T for 
the effective date of section 1042. 


PART 301—PROCEDURE AND 
ADMINISTRATION 


Par. 23. The following new section is 
added after § 301.7701-15 to read as 
follows: 


§ 301.7701-17T Collective-bargaining 
pians and agreements. (Temporary) 

Q-1: How did the Tax Reform Act of 
1984 (TRA of 1984) change the laws with 
respect to plans that are maintained 
pursuant to collective bargaining 
agreements? 

A-1: (a) Many of the requirements and 
rules applicable to deferred 
compensation and welfare benefit plans 
are different for plans maintained 
pursuant to a collective bargaining 
agreement. Prior to the TRA of 1984, the 
Internal Revenue Code provided no 
clear definition of an employee 
representative or whether there is a 
collective bargaining agreement 
between such employee representative 
and one or more employers. 

(b) Section 526(c) of the TRA of 1984 
added a new condition under a new 
section 7701(a)(46) that must be satisfied 
in order for a plan to be considered to 
be a plan maintained pursuant to a 
collective bargaining agreement 
between employee representatives and 
one or more employers for purposes of 
the Code after March 31, 1984. If more 
than one-half of the membership of an 
organization is comprised of owners, 
officers, and executives of employers 
covered by the plan, then such 
organization is not an employee 
representative for purposes of 
determining whether a plan is to be 
treated as maintained pursuant to a 
collective bargaining agreement 
between employee representatives and 
one or more employers. Whether an 
individual is an owner, officer or 
executive is to be determined separately 
with respect to each employer. 
Additionally, section 7701(a)(46) 
provides that the Internal Revenue 





Service shall make the determination for 
purposes of the Code as to whether 
there is a collective bargaining 
agreement between employee 
representatives and one or more 
employers. 

Q-2: If an organization does not fail to 
be an employee representative under the 
50 percent or less test of section 
7701(a)(46), is a plan maintained 
pursuant to an agreement between such 
organization and one or more employers 
necessarily treated, under the Code, as a 
plan maintained pursuant to a collective 
bargaining agreement between an 
employee representative and one or 
more employers? 

A-2: (a) No. 

(b) Specific Code provisions generally 
require other conditions than that in 
section 7701{a)(46) to be satisfied in 
order for a plan to be considered to be 
collectively-bargained. For example, in 
order for a plan to be described in 
section 413(a), the Secretary of Labor 
must find that the plan is maintained 
pursuant to a collective bargaining 
agreement between employee 
representatives and one or more © 
employers. 

(c) Even if (1) the finding in the 
example in the preceding paragraph (b) 
is made by the Secretary of Labor, (2) 
the union has been recognized as 
exempt under section 501(c)(5), and (3) 
the percentage condition in section 
7701{a)(46) is satisfied, the Internal 
i Revenue Service has the authority, 
pursuant to section 7701(a}(46), to 
determine whether there is a collective 
bargaining agreement under the Code. 


PART 602—OMB CONTROL NUMBERS 
UNDER THE PAPERWORK 
REDUCTION ACT 


Par. 24. The authority citation for Part 
602 continues to read as follows: 


Authority: 26 U.S.C. 7805 


§ 602.101 [Amended] 


Par. 25. Section 602.101(c) is amended 
by inserting the following items in the 
appropriate places in the table: 


§ 1.505(c)-1T. 
§ 1.1042-1T 


There is a need for immediate 
guidance with respect to the provisions 
contained in this Treasury decision. For 
this reason, it is found impracticable to 
issue this Treasury decision with notice 
and public procedure under subsection 
(b) of section 553 of Title 5 of the United 
States Code or subject to the effective 


date limitation of subsection (d) of that 

section. 

Roscoe L. Egger, Jr., 

Commissioner of internal Revenue. 
Approved: December 20, 1985. 

Ronald A. Pearlman, 

Assistant Secretary of the Treasury. 

[FR Doc. 86-2172 Filed 1-29-86; 4:04 pm] 

BILLING CODE 4830-01-M 


Bureau of Alcohol, Tobacco and 
Firearms 


27 CFR Parts 4, 5, and 7 
[T.D. ATF-210; Correction] 


Disclosure of Saccharin in the 
Labeling of Wine, Distilled Spirits, and 
Malt Beverages 


AGENCY: Bureau of Alcohol, Tobacco 
and Firearms (ATF), Treasury. 
ACTION: Treasury decision, final rule; 
correction. 


SUMMARY: This document corrects errors 


made in FR Doc 85-29707, published in 
the Federal Register on December 20, 
1985, at 50 FR 51851. 
FOR FURTHER INFORMATION CONTACT: 
James P. Ficaretta, FAA, Wine and Beer 
Branch, Bureau of Alcohol, Tobacco and 
Firearms, 1200 Pennsylvania Avenue, 
NW., Washington, DC 20226. (202) 566- 
7626. 
SUPPLEMENTARY INFORMATION: 
Paragraph 1. The Treasury decision 
number should read “‘T.D. ATF-220,” 
Para. 2. In the left column under 
“Summary” in the fifth line the word 
“continuing” should read “containing.” 
Para. 3. In the right column in the 
second and third lines remove the 


_ words”, or on the basis of petitions.” 


Para. 4. On page 51852 in the right 
column the name “David D. Green” 
should read “David D. Queen.” 


Signed: January 27, 1986. 
Stephen E. Higgins, 
Director. 
[FR Doc. 86-2416 Filed 2-3-86; 8:45 am] 
BILLING CODE 4810-31-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 

33 CFR Parts 146, 175, and 181 

(CGD 78-174A] 


Hybrid PFD Carriage Requirements 


AGENCY: Coast Guard, DOT. 
ACTION: Final rules. 
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SUMMARY: These rules authorize 
carriage of hybrid inflatable personal 
flotation devices (hybrid PFD's) on 
recreational boats and on Outer 
Continental Shelf facilities and establish 
conditions for their use. Use of approved 
hybrid PFD's is optional but, if carried, 
certain limitations apply. Compared to 
most other approved PFD's, hybrid 
PFD's are more comfortable to wear, 
because they contain less flotation 
material, yet they provide greater 
buoyancy when fully inflated. This 
comfort feature should lead to increased 
wearing of PFD’s and result in a 
corresponding reduction in the number 
of drownings in boating accidents. 


EFFECTIVE DATE: These rules become 
effective on August 4, 1986. 


AppresseEs: A final regulatory 
evaluation has been included in the 
public docket for this rulemaking and 
may be inspected and copied at the 
Marine Safety Council (G-CMC/21), 
Room 2110, U.S. Coast Guard, 2100 
Second Street SW., Washington, DC 
between the hours of 8:00 a.m. and 4:00 
p.m., Monday through Friday. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Samuel Wehr, Office of Merchant 
Marine Safety, Attn: G-MVI-3/14, 2100 
Second Street SW., Washington, DC 
20593, (202)-426-1444. 


SUPPLEMENTARY INFORMATION: 

1. Notice of Proposed Rulemaking. A 
Notice of Proposed Rulemaking (NPRM) 
was published in the Federal Register of 
May 29, 1985 (50 FR 21862 and 21878). 
Comments were received from 19 
parties in response to the NPRM. 

2. Equipment Approval Requirements. 
An interim final rule for approving 
hybrid PFD'’s was published in the 
Federal Register of August 22, 1985 (50 
FR 33923). That document contains a 
detailed discussion of comments 
concerning the carriage of hybrid PFD’s 
on recreational boats as well as 
comments on the approval requirements 
for hybrid PFD's. The two remaining 
comments that relate to hybrid PFD's 
are discussed in this document. For a 
detailed explanation of the costs and. 
benefits associated with the approval 
and carriage of hybrid PFD's please 
refer to the discussion accompanying 
the hybrid PFD regulation published on 
August 22, 1985. 

3. Carriage Requirements For 
Commercial Vessels. Final regulations 
for carriage of hybrid PFD’s on certain 
commercial vessels are published 
elsewhere in this issue of the Federal 
Register. / 

4. Potential For Significant Benefits. A 
principal benefit in using hybrid PFD's 
results from having reduced bulk and a 
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corresponding increase in wearability 
and comfort. Coast Guard accident 
statistics show that most drownings in 
recreational boating accidents could 
possibly have been prevented if the 
victims had been wearing a PFD instead 
of just having one available for use. 
Hybrid PFD's are constructed using less 
flotation material than other approved 
devices, making them less bulky and 
significantly more comfortable to wear 
than other types of PFD’s. Because of 
this comfort feature, the Coast Guard 
anticipates that there will be 
appreciable boater interest in 
purchasing the devices. If enough 
boaters begin to wear them, a 
substantial reduction in the total number 
of drownings from boating accidents can 
be expected. 

Hybrid PFD’s that meet the 
requirements in this rule have another 
significant benefit that distinguishes 
them from other types of currently 
approved PFD’s. These devices, when 
inflated, provide more buoyancy and 
better flotation attitude than most other 
PFD's. 

5. Acceptance Prior to Effective Date. 
As required by 46 U.S.C. 4302, these 
rules are being made effective 180 days 
after publication. However, the Coast 
Guard, as a matter of policy to allow 
early realization of the benefits 
discussed in paragraph (4), will allow 
use of approved hybrid PFD's as 
substitutes for other approved PFD’s or 

-work vests if carried under the 
conditions prescribed in §§ 146.20 and 
175.17 of these rules, as applicable. The 
various state agencies which enforce 
boating safety laws and regulations will 
also be encouraged to adopt this policy. 

6. Suitability of Hybrids for Guests. 
One commenter on the NPRM expressed 
the opinion that hybrids are not suitable 
for use by guests on recreational boats 
because (1) it is unrealistic to expect a 
guest to try the device in the water, (2) it 
is unreasonable to expect the owner to 
buy other devices for the guest to use, 
and (3) the owner may be liable if he 
does not require a person to try the 
hybrid in the water and that person 
subsequently drowns. 

The Coast Guard recommends that 
persons try the hybrid device before 
using it. If a guest is not familiar with 
the hybrid device or has not been given 
the opportunity to try the device in the 
water, the Coast Guard recommends 
that the guest be provided with an 
inherently buoyant device. 

If a boat owner wishes to carry 
guests, PFD’s must be provided for them. 
Hybrid PFD’s are only an optional type 
of flotation device to comply with this 
requirement. In view of the increased 
cost of hybrid PFD’s, it is most likely 


that extra PFD's will be selected from 
other available approved types. While 
the Coast Guard strongly recommends 
trying out hybrid PFD's and, if 
necessary, customizing the device to the 
wearer's needs by partial inflation, it is 
speculative to assume liability if some 
lesser level of instruction or 
familiarization is employed. 

7. Need for Annual Servicing. The 
same commenter recommended that the 
servicing requirements for hybrid PFD’s 
be the same as those proposed in 46 
CFR 160.076 for inflatable life jackets; 
i.e. that, like inflatable life jackets, they 
should be required to be serviced 
annually at an authorized servicing 
facility. This comment has not been 
adopted. 

The owner's manual required for a 
hybrid PFD includes instructions for 
owner maintenance which call for 
periodic checks of the device; 
principally its inflation chamber and 
oral inflator which is the primary means 
of inflation, to determine whether it 
remains serviceable. These instructions 
are straightforward and include 
provisions for conducting a leak test on 
the inflation chamber and oral inflator. 
This test is designed so that it can easily 
be performed by the owner of the 
device. Accordingly, there is no 
justifiable need for requiring 
professional servicing of hybrid devices 
in lieu of owner servicing. 

Professional servicing of inflatable life 
jackets, on the other hand, is essential. 
These devices have automatic and 
manual inflation mechanisms as the 
primary means of inflation, and oral 
inflators are provided only as a back-up 
feature. Annual professional servicing is 
necessary for these devices: (1) Because 
of the impracticality of performing 
necessary checks and tests of inflation 
mechanisms on board ship, (2) because 
of the impracticality of having wearers 
be responsible for servicing, and (3), 
most importantly, because of the 
absence of inherent buoyancy in these 
devices to aid users in floating if the 
inflators are expended due to use or 
become defective as a result of improper 
servicing. 

The regulations for hybrid PFD’s 
provide for manual and automatic 
inflation mechanisms as optional, back- 
up features for recreational devices and 
as required features for commercial 
devices. However, these inflators are 
not critical features because of the 
inherent buoyancy required for hybrid 
devices. 

8. Minor changes. The carriage 
requirements, as proposed in the NPRM, 
were not presented in a regulatory 
format. Nonsubstantive editorial 
changes have been made in the final 
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rules, as necessary, to provide full 
regulatory text. 


Drafting Information 


The principal persons involved in 
drafting this document were: Mr. Samuel 
Wehr, Office of Merchant Marine 
Safety, and Mr. William Register, Office 
of the Chief Counsel. 


Final Regulatory Evaluation 


These regulations are considered to 
be non-major under Executive Order 
12291 and nonsignificant under 
Department of Transportation regulatory 
policies and procedures (44 FR 11034, 
February 26, 1979). A final regulatory 
evaluation has been prepared and 
placed in the rulemaking docket. It may 
be inspected and copied at the address 
listed above under ADDRESSES. Copies 
may also be obtained by contacting the 
person listed under FOR FURTHER 
INFORMATION CONTACT. 

This evaluation was discussed in 
more detail in the final rule for 
approving hybrid PFD's published on 
August 22, 1985. All costs for vessel 
owners will be optional and will be 
incurred only by those persons electing 
to take advantage of the improved 
wearability and flotation provided by 
hyrid PFD'’s. If hybrid PFD’s are widely 
used, as many as 200 lives per year 
could be saved. 

Based upon the information in the 
final evaluation, the Coast Guard 
certifies that these regulations will not 
have significant economic impact on a 
substantial number of small entities. 


List of Subjects 
33 CFR Part 146 


Marine safety, Outer Continental 
Shelf activities. 


33 CFR Parts 175 and 181 
Marine safety, Boating safety. 
Regulations 


In consideration of the foregoing, the 
Coast Guard proposes to amend Parts 
146, 175, and 181 of Title 33 of the Code 
of Federal Regulations as follows: 


PART 146—[AMENDED] 


1. The authority for Part 146 is revised 
to read as follows: 

Authority: 43 U.S.C. 1333 and 1348; 49 CFR 
1.46. . 

2. In Part 146, by revising paragraph 
(a) and adding a new paragraph {e) to 
§ 146.20 to read as follows: 


§ 146.20 Work vests. 


(a) Types of approved work vests. 
Each buoyant work vest carried under 





the permissive authority of this section 
must be approved under— 

(1) 46 CFR 160.053; or 

(2) 46 CFR 160.077 as a commercial 
hybrid PFD. 

{e) Additional requirements for hybrid 
work vests. Commereial hybrid PFD's 
must, in addition to the other 
requirements in this section, be— 

(1} Used, stowed, and maintained in 
accordance with— 

{i) The procedures set out in the 
manual required for these devices by 46 
CFR 160.077-29; and 

(ii) Any limitation{s) marked on them; 
and , 

(2) Of the same or similar design and 
have the same method of operation as 
each other hybrid PFD carried on board. 


PART 175—[ AMENDED] 


3. By revising the authority citation for 
Part 175 to read as follows and removing 
all other authority citations which 
appear throughout Part 175: 


Authority: 46 U.S.C. 4302; 49 CFR 1.46. 


4. By adding a new paragraph (c) to 
§ 175.17 to read as follows: 


§ 175.17 Exceptions. 


* * * * 7 


(c) A recreational hybrid PFD may be 
carried in lieu of another approved PFD. 
For persons not within an enclosed 
space, a hybrid PFD will be accepted as 
meeting Coast Guard carriage 
requirements only if worn when the boat 
is underway. It must also be used in 
accordance with the conditions marked 
on the PFD and in the owner's manual. 
The hybrid PFD must be approved and 
labeled for use on recreational boats. 


PART 181—{[ AMENDED] 


5. By revising the authority citation for 
Part 181 to read as follows and removing 
all other authority citations which 
appear throughout Part 181: 


Authority: 46 U.S.C. 4302, 4310; 49 CFR 1.46. 


6. By adding a new § 181.702 to 
Subpart G of Part 181 to read as follows: 


§ 181.702 Recreational Hybrid PFD 
Information Pamphiet. 


(a) Notwithstanding the requirements 
in §§ 181.703 and 181.705, each 
manufacturer of recreational hybrid 
PFD’s must furnish with each of these 
PFD's a pamphlet meeting 46 CFR 
160.077-27. 

(b) The requirements for PFD 
pamphlets in §§ 181.703 and 181.705 do 

not apply to recreational hybrid PFD's. 


Dated: January 21, 1986. 
].W. Kime, 
Rear Admiral (Lower Half), U.S. Coast Guard, 
Chief, Office of Merchant Marine Safety. 
[FR Doc. 86-2286 Filed 2-3-86; 8:45 am] 
BILLING CODE 4910-14-M 


Saint Lawrence Seaway Development 
Corporation 


33 CFR Part 401 


Assessment, Mitigation or Remission 
of Penalties 


AGENCY: Saint Lawrence Seaway 
Development Corporation, DOT. 


ACTION: Final rule. 


SUMMARY: The Saint Lawrence Seaway 
Development Corporation is revising its 
rules on assessment, mitigation or 
remission of civil penalties to reflect a 
change in the Corporation official 
authorized to administer the procedures 
set forth in Subpart C of Part 401, 33 
CFR. 

EFFECTIVE DATE: This revision is 
effective February 4, 1986. 


FOR FURTHER INFORMATION CONTACT: 
Frederick A. Bush, Chief Counsel, Saint 
Lawrence Seaway Development 
Corporation, 400 Seventh Street, SW., 
Washington, DC 20590, (202) 426-3325. 


SUPPLEMENTARY INFORMATION: This 
rulemaking reflects the Administrator's 
decisions to change the Corporation 
official authorized to administer the 
procedures governing the assessment, 
mitigation or remission of civil penalties. 
Under the present procedures, the 
Corporation’s Chief Engineer is this 
official. As a result of a realignment of 
duties, the responsibilities of the Chief 
Engineer under Subpart C of Part 401 
have been assigned to the Corporation's 
Associate Administrator and 
accordingly, Subpart C is revised by 
changing ‘Chief Engineer” to “Associate 
Administrator.” 

This rule is not a major rule under 
Executive Order 12291 or a significant 
rule under the Department of 
Transportation's Regulatory Policies and 
Procedures. The Corporation certifies 
that this rule will not have a significant 
economic impact on a substantial 
number of small entities. This rule is a 
technical change that will have no 
economic impact. Consequently, no 
Regulatory Impact Analysis, Regulatory 
Evaluation, or Regulatory Flexibility 
Analysis has been prepared in 
connection with this rule. 

Because this rule merely changes the 
Corporation's procedures, notice and an 
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opportunity for comment are not 
required. The Corporation also finds 
good cause to make this rule effective 
upon publication in the Federal Register. 


List of Subjects in 33 CFR Part 401 
Hazardous materials transportation, 
Navigation (water), Penalties, Radio 
Reporting and record keeping 
requirements, Vessels, Waterways. 


PART 401—[ AMENDED} 


For the reasons stated above, Subpart 
C—Assessment, Mitigation or Remission 
of Penalties of 33 CFR Part 401, Seaway 
Regulations, is amended as follows: 

1. The authority citation for 33 CFR 
Part 401 continues to read as follows: 


Authority: 68 Stat. 93-96, 33 U.S.C. 981-990, 
as amended; secs. 12 and 13 of Sec. 2 of Pub. 
L. 95-474, 92 Stat. 1471; and 49 CFR 1.52. 


2. Section 401.201(b) is revised by 
substituting “Associate Administrator” 
for “Chief Engineer” to read as follows: 


§ 401.201 Delegation of authority. 

(b) The Administrator hereby 
authorizes the Corporation’s Associate 
Administrator to administer this statute 
in accordance with the procedures set 
forth in this subpart. 

3. In § 401.203, paragraphs (a), (b), (c), 
(d) and (f) (1), (3) and (4) are revised by 
substituting “Associate Administrator” 
for “Chief Engineer” so that they read as 
follows: 


§ 401.203 Reports of violations of Seaway 
Regulations and instituting and conducting 
civil penalty proceedings. 

(a) Violations of Seaway Regulations, 
Subpart A of this Part, will be brought to 
the attention of the alleged violator at 
the time of detection whenever possible. 
When appropriate, there will be a 
written notification of the fact of the 
violation. This notification will set forth 
the time and nature of the violation and 
advise the alleged violator relative to 
the administrative procedure employed 
in processing civil penalty cases. The 
alleged violator will be advised that he 
or she has 15 days in which to appear 
before the Associate Administrator or 
submit a written statement for 
consideration. The Associate 
Administrator shall, upon expiration of 
the 15-day period, determine whether 
there has been a violation of the Seaway 
Regulations. 

(b) If the Associate Administrator 
decides that a violation of Seaway 
Regulations has occurred, a 
determination will be made as to 
whether to invoke no penalty at all and 
close the case or whether to invoke a 
part or full statutory penalty. In either 
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event, a written notice of the decision 
shall be given to advise the violator. If a 
penalty is assessed, such notice will 
advise the violator of the right to 
petition for relief within 15 days or such 
longer period as the Associate 
Administrator, in his or her discretion, 
may allow. The Associate Administrator 
may mitigate the penalty or remit it in 
full; except as the latter action is limited 
to paragraph (f) of this section. The 
violator may appear in person before the 
Associate Administrator. If the violator 
does not apply for relief but instead 
maintains that he or she has not 
committed the violation(s) charged, and 
the Associate Administrator, upon 
review, concludes that invocation of the 
penalty was proper, no remission or 
mitigation action will be taken. On the 
other hand, should the violator petition 
the Associate Administrator for relief 
without contesting the determination 
that violation did, in fact, occur, relief 
may be granted as the circumstances 
may warrant. 

(c) When the penalty is mitigated, 
such mitigation will be made conditional 
upon payment of the balance within 15 
days of notice or within such other 
longer period of time as the Associate 
Administrator, in his or her discretion, 
may allow. 

(d) The violator may appeal to the 
Administrator from the action of the 
Associate Administrator. Any such 
appeal shall be submitted to the 
Administrator through the Associate 
Administrator within 15 days of the date 
of notification by the Associate 
Administrator, or such longer period of 
time as the Associate Administrator, in 
his or her discretions, may allow. 

(e) Should the alleged violator require 
additional time to present matters 
favorable to the case at any stage of 
these penalty proceedings, a request for 
additional time shall be addressed to the 
Associate Administrator who will grant 
a reasonable extension of time where 
sufficient justification is shown. 

(1) When, within the prescribed time, 
the violator does not explain the 
violation, appeal for mitigation or 
remission, or otherwise respond to 
written notices from the Associate 
Administrator; or 

(3) When the violator denies that the 
violation(s) was committed by him or 
her, the Associate Administrator, upon 
review, disagrees and the violator 
thereafter fails to appeal to the 
Administrator, or to remit payment of 
the assessed penalty within the time 
prescribed (see § 401-203(b)); or 

(4) When the violator fails to pay 
within the prescribed time the penalty 


as determined by the Administrator 
after consideration of the violator’s 
appeal from the action of the Associate 
Administrator. 

4. Section 401.205(b) is revised by 
substituting “Associate Administrator” 
for “Chief Engineer” so that it reads as 
follows: 


§ 401.205 Civil and criminal penalties. 
* * * * * 

(b) The decision of the United States 
Attorney as to whether to institute 
criminal proceedings shall not bar the 
initiation of civil penalty proceedings by 
the Associate Administrator. 

5. In § 401.206, paragraphs (c) and (d) 
are revised by substituting “Associate 
Administrator” for “Chief Engineer” so 
that they read as follows: 


§ 401.206 Procedure for payment of civil 
penalty for violation of the Seaway 
Regulations. 


* * + * * 


(c) If the penalty paid is determined 
by the Associate Administrator to have 
been improperly or excessively imposed, 
the payor will be notified and requested 
to submit an application for a refund 
which should be mailed to the Saint 
Lawrence Seaway Development 
Corporation, attention of the Associate 
Administrator. Such application must be 
made by the payor within one year of 
the date of notification provided for in 
this section. 

(d) In the event the alleged violator is 
about to leave the jurisdiction of the 
United States, he or she will be required, 
before being allowed to depart, to post a 
bond in the amount and manner suitable 
to the Associate Administrator, from 
which bond any subsequent assessed or 
mitigated penalty may be satisfied. 

Issued at Washington, DC on january 24, 
1986. 

Saint Lawrence Seaway Development 
Corporation. : 

James L. Emery, 

Administrator. 

[FR Doc. 86-2340 Filed 2-3-86; 8:45 am] 
BILLING CODE 4910-61-M 


VETERANS ADMINISTRATION 
38 CFR Part 3 


Adjudication; Cost-of-Living 
Adjustments; Pension and Parents’ 
DIC; Annual Rates 


AGENCY: Veterans Administration. 
ACTION: Final Regulatory Amendments. 


SUMMARY: The Veterans Administration 
(VA) has amended its regulations setting 
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forth the annual rates of improved 
pension and parents’ dependency and 
indemnity compensation (DIC), the 
annual income limitations applicable to 
receipt of section 306 pension, old-law 
pension and parents’ DIC, and the 
annual amount of a spouse's income that 
is excludable from a veteran's annual 
income under the section 306 pension 
program. The need for this action results 
from the social security cost-of-living 
increase. The effect of this action is to 
increase the rates and income 
limitations by the same percentage that 
social security benefits were increased. 
These increases were published as a 
notice in the Federai Register on 
October 31, 1985, at pages 45580-81. 


DATES: These regulation changes are 
effective December 1, 1985, the effective 
date of the social security cost-of-living 
increase. 


FOR FURTHER INFORMATION CONTACT: 
Robert M. White, Chief, Regulations 
Staff, Compensation and Pension 
Service (211B), Department of Veterans 
Benefits, (202) 389-3005. 


SUPPLEMENTARY INFORMATION: Under 38 
U.S.C. 3112 the Veterans Administration 
is required to increase the rates of 
improved pension and parents’ DIC, the 
income limitations applicable to section 
306 pension, old-law pension and 
parents’ DIC, and the amount of a 
spouse’s income that is excludable from 
the amount of a veteran's annual income 
under the section 306 pension program 
whenever there is a social security cost- 
of-living increase. The benefits are to be 
increased by the same percentage as 
social security benefits and at the same 
time. 

The Social Security Administration 
has reported a cost-of-living increase of 
3.1 percent in social security benefits 
effective December 1, 1985. Accordingly, 
we are amending 38 CFR 3.23 through 
3.262(b)(2) to implement corresponding 
VA benefit increases. . 

Pursuant to 38 CFR 1.12 the Veterans 
Administration finds that prior 
publication of these changes for public 
notice and comment is not required adn 
is unnecessary. The Veterans 
Administration has no discretion in this 
matter. The law requires that we 
increase the benefits by the percentage 
amount determined by the Social 
Security Administration. Consequently, 
a proposed notice will not be published. 
For this reason, these changes are also 
not subject to the Regulatory Flexibility 
Act, 5 U.S.C. 601-612, since they do not 
come within the term “rule” as defined 
in that Act. 

In accordance with Executive Order 
12291, Federal Regulation, we have 





determined that these regulation 
changes are non-major for the following 
reasons: 

(1) They will not have an effect on the 
economy of $100 million or more. 

(2) They will not cause a major 
increase in costs or prices. 

(3) They will not have significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 


List of Subjects in 38 CFR Part 3 


Administrative practice and 
procedure, Claims, Handicapped, Health 
care, Pensions, Veterans, Veterans 
Administration. 

(Catalog of Federal Domestic Assistance 
Programs numbers are 64.104, 64.105, and 
64.110) 

Approved: December 18, 1985. 

By direction of the Administrator. 
Everett Alvarez, Jr., 

Deputy Administrator. 


PART 3—{ AMENDED] 


38 CFR Part 3, ADJUDICATION, is 
amended as follows: 

1. In § 3.23, paragraphs (a) and (c) are 
revised to read as follows: 


§3.23 improved pension rates. 

(a) Maximum annual rates of 
improved pension. (1) Veterans 
permanently and totally disabled (38 
U.S.C. 521). 

(i) Veteran with no dependents, 
$5,886. 

(ii) Veteran with one dependent, 
$7,710. 

(iii) For each additional dependent, 
$999. 

(2) Veterans in need of aid and 
attendance. (i) Veteran with no 
dependents, $9,416. 

(ii) Veteran with one dependent, 
$11,240. 

(iii) For each additional dependent, 


(3) Veterans who are housebound. (i) 
Veteran with no dependents, $7,194. 

(ii) Veteran with one dependent, 
$9,019. 

(iii) For each additional dependent, 
$999. 

(4) Two veterans married to one 
another; combined rates. (i) Neither 
veteran is need of aid and attendance or 
housebound $7,710. . 

(ii) Either veteran in need of aid and 
attendance, $11,240. 

(iii) Both veterans in need of aid and 
attendance, $14,769. 


(iv) Either veteran housebound, $9,019. 


(v) Both veterans housebound; 
$10,328 

(vi) One veteran housebound and one 
veteran in need of aid and attendance, 
$12,548. 

(vii) For each dependent child, $999. 

(5) Surviving spouse alone and with a 
child or children of the deceased 
veteran in custody of the surviving 
spouse (38 U.S.C. 541). (i) Surviving 
spouse alone, $3,944 

(ii) Surviving spouse and one child in 
his or her custody, $5,167. 

(iii) For each additional child in his or 
her custody, $999. 

(6) Surviving spouses in need of aid 
and attendance. 

(i) Surviving spouse alone, $6,309. 

(ii) Surviving spouse with one child in 
his or her custody, $7,530. 

(iii) For each additional child in his or 
her custody, $999. 

(7) Surviving spouses who are 
housebound. (i) Surviving spouse alone, 
$4,822. 

(ii) Surviving spouse and one child in 
his or her custody, $6,042. 

(iii) For each additional child in his or 
her custody, $999. 

(See § 3.24 for entitlement criteria and 
rate applicable to a child of a deceased 
veteran not in the custody of a surviving 
spouse who has basic eligibility to 
receive improved pension. The term 
“basic eligibility to receive improved 
pension” is defined in-§ 3.24.) 

(c) Mexican border period and World 
War I veterans. The applicable 
maximum annual rate payable to a 
Mexican border period or World War I 
veteran under this section shall be 
increased by $1,329. (38 U.S.C. 521(g)). 

2. In § 3.24, paragraphs (b) and (c) are 
revised to read as follows: 


§3.24 Improved pension rates; surviving 
children. 


* * * * * 


(b) Child with no personal custodian 
or in the custody of an institution. In 
cases in which there is no personal 
custodian, i.e., there is no person who 
has the legal right to exercise parental 
control and responsibility for the child's 
welfare (See § 3.57(d)), or the child is in 
the custody of an institution, pension 
shall be paid to the child at the annual 
rate of $999 reduced by the amount of 
the child’s countable annual income. 

(c) Child in the custody of person 
legally responsible for support—{1) 
Single child. Pension shall be paid to a 
child in the custody of a person legally 
responsible for the child's support at an 
annual rate equal to the difference 
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between the rate for a surviving spouse 
and one child under §3.23fa)(5)fii), and 
the sum of the annual income of such 
child and the annual income of such 
person. The amount payable, hawever, 
may not exceed the amount by which 
$999 exceeds the child’s countable 
annual income. (38 U.S.C. 542) 

(2) More than one child. Pension shall 
be paid to children in custody of a 
person legally responsible for the 
children’s support at an annual rate 
equal to the difference between the rate 
for a surviving spouse and an equivalent 
number of children (but not including 
any child who has countable annual 
income equal to or greater than $999) 
and the sum of the countable annual 
income of the person legally responsible 
for support and the combined countable 
annual income of the children (but not 
including the income of any child whose 
countable annual income is equal to or 
greater than $999). The combined 
amount payable, however, may not 
exceed the amount by which $999 times 
the number of eligible children exceeds 
the sum of the children’s countable 
annual income. (38 U.S.C. 542) 


* * * * * 


3. In § 3.25, paragraphs (a), (c), (d)(1)} 
and (e) are revised to read as follows: 


§3.25 Parent's dependency and indemnity 
compensation rates. 


* * * * * 


(a) One parent. Except as provided in 
paragraph (b) of this section, if there is 
only one parent the monthly rate of DIC 
paid to such parent shall be $275 
reduced on the basis of the parent’s 
annual income according to the 
following formula: 


For each $1 if annual income— 
The $275 monthly 
educed by— 


No DIC is payable under this paragraph 
if annual income exceeds $6,695. 


* * * * * 


(c) Two parents not living together. 
The rates in this paragraph apply to: (1) 
Two parents who are not living together, 
or (2) an unremarried parent when both 
parents are living and the other parent 
has remarried. The monthly rate of DIC 
paid to each such parent shall be $196, 
reduced on the basis of each parent’s 
annual income, according to the 
following formula: 





For each $1 if annual income of each parent— 


No DIC is payable under this paragraph 
if annual income exceeds $6,695. 

(d) Two parents living together or 
remarried parents living with spouses. 
(1) The rates in this paragraph apply to: 

(i) Each parent living with another 
parent; and 

(ii) Each remarried parent, when both 
parents are alive. The monthly rate of 
DIC paid to such parents will be $185, 
reduced on the basis of the combined 
annual income of the two parents living 
together or the remarried parent or 
parents and spouse or spouses, as 
computed under the following formula: 


For each $1 of combined annual income— 


No DIC is payable under this paragraph 
if combined annual income exceeds 
$9,002. 

(e) Aid and attendance. The monthly 
rate of DIC payable to a parent under 
this section shall be increased by $145 if 
such parent is: (1) A patient in a nursing 
home, or (2) helpless or blind, or so 
nearly helpless or blind as to need or 
require the regular aid and attendance 
of another person. 


* * * * * 


4. Section 3.26 is revised to read as 
follows: 


§3.26 Section 306 and old-law pension 
annual income limitations. 

(a) Section 306 pension income 
limitations. (1) Veteran or surviving 
spouse with no dependents, $6,695. 

(2) Veteran with no dependents in 
need of aid and attendance (38 U.S.C. 
521(d), as in effect on December 31, 
1978), $7,195. 

(3) Veteran or surviving spouse with 
one or more dependents, $9,002. 

(4) Veteran with one or more 
dependents in need of aid and 
attendance (38 U.S.C. 521(d), as in effect 
on December 31, 1978), $9,502. 

_ (5) Child (no entitled veteran or 
surviving spouse), $5,471. 


(b) Old-law pension income 
limitations. (1) Veteran or surviving 
spouse without dependents or an 
entitled child, $5,860. 

(2) Veteran or surviving spouse with 
one or more dependents, $8,452. 


5. In § 3.262, paragraph (b)(2) is 
revised to read as follows: 


§ 3.262 Evaluation of income. 

(b) Income of spouse. * * * 

(2) Veterans. The separate income of 
the spouse of a disabled veteran who is 
entitled to pension under laws in effect 
on June 30, 1960, will not be considered. 
Where pension is payable under section 
306(a) of Pub. L. 95-588, to a veteran 
who is living with a spouse there will be 
included as income of the veteran all 
income of the spouse in excess of 
whichever is the greater, $2,133 ($2,068 
after November 30, 1984, and before 
December 1, 1985) or the total earned 
income of the spouse, which is 
reasonably available to or for the 
veteran, unless hardship to the veteran 
would result. The presumption that 
inclusion of such income is available to 
the veteran and would not work a 
hardship on him or her may be rebutted 
by evidence of unavailability or of 
expenses beyond the usual family 
requirements. (38 U.S.C. 521(f}; sec. 
306(a)(2)(B) of Pub. L. 95-588) 


* * * * * 


[FR Doc. 86-2405 Filed 2-3-86; 8:45 am] 
BILLING CODE 6320-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Parts 60 and 61 
[A-4-FRL-2962-3] 


Standards of Performance for New 
Stationary Sources National Emission 
Standards for Hazardous Air 
Pollutants; Tennessee; Delegation of 
Authority to Knox and Davidson 
Counties 


AGENCY: Environmental Protection 
Agency. 
ACTION: Final rule. 


SUMMARY: These amendments institute 
address changes for reports and 
applications required from operators of 
certain sources subject to Federal 
regulations. EPA has delegated to two 
local agencies in Tennessee authority to 
administer and enforce standards in 40 
CFR Part 60 (Standards of Performance 
for New Stationary Sources) and 40 CFR 
Part 61 (National Emission Standards for 
Hazardous Air Pollutants). These 


‘ 
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amendments provide that all reports, 
requesis, applications, submittals, and 
communications required by these 
Federal standards will now be sent to 
the local air pollution control agencies 
in Knoxville and Nashville. 


EFFECTIVE DATE: These regulations are 
effective February 4, 1986. The effective 
date of the delegation of authority to 
Knox County is December 13, 1985. The 
effective date of the delegation of 
authority to Nashville-Davidson County” 
is May 25, 1977. 

ADDRESSES: Copies of the request for 
delegation of authority and EPA’s letters 
of delegation may be examined during 
normal business hours at the following 
locations: 


Environmental Protection Agency, 
Region IV, Air Programs Branch, 345 
Courtland Street NE., Atlanta, Georgia 
30365 

Knox County Air Pollution Control, 
City/County Building, L222, 400 Main 
Street, Knoxville, Tennessee 37902 _— 

Air Pollution Control Bureau, 
Metropolitan Health Department, 311- 
23rd Avenue, North, Nashville, 
Tennessee 37203. 


FOR FURTHER INFORMATION CONTACT: 
Rosalyn Hughes of the ERA Region IV 
Air Programs Branch at the above 
address, telephone 404/347-3286 (FTS: 
257-3286). 

SUPPLEMENTARY INFORMATION: Sections 
101 and 111(c){1) of the Clean Air Act 
authorize EPA to delegate authority to 
implement and enforce the standards set 
out in 40 CFR Part 60, Standards of 
Performance for New Stationary 
Sources (NSPS). On May 20, 1977, EPA 
initially delegated the authority for 
implementation and enforcement of the 
NSPS program to Knox County. On 
October 28, 1985, Knox County 
requested an update of its delegation of 
authority for previously delegated NSPS 
for Subparts D (Fossil-Fuel Fired Steam 
Generators), G (Nitric Acid Plants), J 
(Petroleum Refineries), K (Storage 
Vessels for Petroleum Liquids 
Constructed After June 11, 1973, and 
Prior to May 19, 1978), M (Secondary 
Brass and Bronze Ingot Production 
Plants), N (Iron and Sieel Plants), O 
(Sewage Treatment Plants), P (Primary 
Copper Smelters), S (Primary Aluminum 
Reduction Piants), T (Phosphate 
Fertilizer Industry: Wet Process 
Phosphoric Acid Plants), U {Phosphate 
Fertilizer Industry: Superphosphoric 
Acid Plants), V (Phosphate Fertilizer 
Industry: Diammonium Phosphate 
Plants), W (Phosphate Fertilizer 
Industry: Triple Superphosphate Plants), 
and AA (Steel Plants: Electric Arc 





Furnaces Constructed After October 21, 
1974 and on or before August 17, 1983). 

Also on October 28, 1985 Knox County 
requested a delegation of authority for 
implementation and enforcement of the 
NSPS for Subparts Da (Electric Utility 
Steam Generating Units for which 
Construction is Commenced after 
September 18, 1978), Ka (Storage 
Vessels for Petroleum Liquids 
Constructed After May 18, 1978), BB 
(Kraft Pulp Mills), CC (Glass 
Manufacturing Plants), DD (Grain 
Elevators), EE (Surface Coating of Metal 
Furniture), GG (Stationary Gas 
Turbines), HH (Lime Manufacturing 
Plants), KK (Lead-Acid Battery 
Manufacturing Plants), LL (Metallic 
Mineral Processing Plants), MM 
(Automobile and Light-Duty Truck 
Surface Coating Operations), NN 
(Phosphate Rock Plants), PP 
(Ammonium Sulfate Manufacture), QQ 
(Graphic Arts Industry: Publication 
Rotogravure Printing), RR (Pressure 
Sensitive Tape and Label Surface 
Coating Operations), SS (Industrial 
Surface Coating: Large Appliances), TT 
(Metal Coil Surface Coating 
Operations), UU (Asphalt Processing 
and Asphalt Roofing Manufacture), VV 
(Equipment Leaks of VOC in the 
Synthetic Organic Chemicals 
Manufacturing Industry), WW (Beverage 
Can Surface Coating Industry), XX (Bulk 
Gasoline Terminals), GGG (Equipment 
Leaks of VOC in Petroleum Refineries), 
HHH (Synthetic Fiber Production 
Facilities), JJ] (Petroleum Dry Cleaners), 
OOO (Nonmetallic Mineral Processing 
Plants). 

After a thorough review of the 
requests the Regional Adminisrator 
determined that such a delegation was 
appropriate for these source categories 
with all the conditions (except condition 
4, regarding enforcement on Federal 
facilities) set forth in the original 
delegation letter of May 20, 1977. Knox 
County sources subject to the 
requirements of Subparts Da, Ka, BB, 
CC, DD, EE, GG. HH, KK, LL, MM, NN, 
PP, QQ, RR, SS, TT, UU, VV, WW, XX, 
GGG, HHH, JJJ, and OOO of 40 CFR Part 
60 will now be under the jurisdiction of 
Knox County, as well as sources subject 
to Subparts D, G, J, K, M, N, O, P, S, T, 
U, V, W, and AA. 

EPA is also authorized to delegate 
authority to implement and enforce 
Federal standards set out in 40 CFR Part 
61, National Emission Standards for 
Hazardous Air Pollutants (NESHAP). 

The authority for implementation and 
enforcement to the NESHAP program 
was initially delegated to Knox County 
on May 20, 1977. Knox County requested 
additional NESHAP delegations for 
Subparts J (Equipment Leaks—Fugitive 


Emission Sources—of Benzene), and V 
(Equipment Leaks—Fugitive Emission 
Sources [of VHAP]) on October 28, 1985. 
The agency also asked that its authority 
for Subparts C (Beryllium), D (Beryllium 
Rocket Motor Firing), E (Mercury) and F 
(Vinyl Chloride) be updated. 

The Regional Administrator 
thoroughly reviewed the requests and 
determined that such a delegation was 
appropriate with the conditions (except 
condition 4, regarding enforcement on 
Federal facilities) set forth in the 
original delegation letter of May 20, 
1977. Knox County sources subject to 
the requirements of Subparts J and V 
will now be under the jurisdiction of 
Knox County, as well as the sources 
subject to Subparts C, D, E, and F. 

On May 25, 1977, EPA delegated to 
Nashville-Davidson County the 
authority to implement and enforce 
NSPS for Subparts D, E, F, G, H, I, J, K, 
L, M, N, O, P, Q, R, S, T, U, V, W, X, Y, 
Z, and AA. Nashville-Davidson County 
was also delegated the authority to 
implement and enforce the NESHAP for 
Subparts B, C, and E. 

Through an oversight, EPA did not 
add the addresses of these two local 
agencies to the lists in 40 CFR 60.4 and 
61.04 at the time of the original 
delegation in May 1977. This oversight is 
rectified today. 

The Regional Administrator finds 
good cause for foregoing prior public 
notice and for making this rulemaking 
effective immediately in that it is an 
administrative change and not one of 
substatitve content. No additional 
substantive burdens are imposed on the 
parties affected. The delegations 
reflected by this administrative 
amendment were effective in May 1977 
and it serves no purpose to delay the 
technical change of the addition of the 
local agency addresses to the Code of 
Federal Regulations. 

The Office of Management and Budget 
has exempted this regulation from the 
requirements of section 3 of Executive 
Order 12291. 


List of Subjects in 40 CFR Parts 60 and 
61 


Air pollution control, Aluminum, 
Ammonium sulfate plants, Asbestos, 
Beryllium, Cement Industry, Coal, 
Copper, Electric power plants, Glass and 
glass products, Grains, Hazardous 
materials, Intergovernmental relations, 
Iron, Lead, Mercury, Metals, Motor 
vehicles, Nitric acid plants, Paper and 
paper products industry, Petroleum, 
Phosphate, Sewage disposal, Steel, 
Sulfuric acid plants, Vinyl chloride, 
Waste treatment and disposal, Zinc. 
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Dated January 16, 1986 
John A. Little, 
Deputy Regional Administarator. 


PART 60—AMENDED 


Part 60 of Chapter I, Title 40, Code of 
Federal Regulations, is amended as 
follows: 

1. The authority citation for Part 60 
continues to read as follows: 


Authority: 42 U.S.C. 7401-7642. 
Subpart A—General Provisions 


2. In § 60.4, paragraph (b)(RR) is 
amended by adding the following local 
agency addresses after the address of 
the State agency. 


§60.4 Address. 


* * * * 


(b) se * 

(RR) ee* * 

Knox County Department of Air 
Pollution, City/County Building, Room 
L222, 400 Main Avenue, Knoxville, 
Tennessee 37902. 

Air Pollution Control Bureau, 
Metropolitan Health Department, 311 
23rd Avenue North, Nashville, 
Tennessee 37203. 


* * * * * 


PART 61—AMENDED 


Part 61 of Chapter I, Title 40, Code of 
Federal Regulations, is amended as 
follows: 

3. The authority citation for Part 61 
continues to read as follows: 


Authority: 42 U.S.C. 7401-7642. 
Subpart A—General Provisions 


4. In § 61.04, paragraph (b)(RR) is 
amended by adding the following local 
agency addresses after the address of 
the State agency. 


§ 61.04 Address. 
* * * * 

(b) eee 

(RR) eet 

Knox County Department of Air 
Pollution, City/County Building, Room 
L222, 400 Main Avenue, Knoxville, 
Tennessee 37902. 

Air Pollution Control Bureau, 
Metropolitan Health Department, 311 
23rd Avenue North, Nashville, 
Tennessee 37203. 

[FR Doc. 86-2040 Filed 2-3-86; 8:45 am] 
BILLING CODE 6560-50-M 
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FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


44 CFR Part 65 
[Docket No. FEMA-6700] 


Changes in Flood Elevation 
Determinations; Arizona 


AGENCY: Federal Emergency 
Management Agency. 


ACTION: Interim rule. 


SUMMARY: This rule lists those 
communities where modification of the 
base (100-year) flood elevations is 
appropriate because of new scientific or 
technical data. New flood insurance 
premium rates will be calculated from 
the modified base (100-year) elevations 
for new buildings and their contents and 
for second layer insurance on existing 
buildings and their contents. 


DATES: These modified elevations are 
currently in effect and amend the Flood 
Insurance Rate Map (FIRM) in effect 
prior to this determination. 


From the date of the second 
publication of noticé of these changes in 
a prominent local newspaper, any 
person has ninety (90) days in which he 
can request through the community that 
the Administrator reconsider the 
changes. These modified elevations may 
be changed during the 90-day period. 


ADDRESSES: The modified base (100- 
year) flood elevation determinations are 
available for inspection at the office of 
the Chief Executive Officer of the 
community, listed in the fifth column of 


the table. Send comments to that 
address also. 


FOR FURTHER INFORMATION CONTACT: 
Mr. John L. Matticks, Acting Chief, Risk 
Studies Division, Federal Insurance 
Administration, Federal Emergency 
Management Agency, Washington, DC 
20472, (202) 646-2767. 


SUPPLEMENTARY INFORMATION: The 
numerous changes made in the base 
(100-year) flood elevations on the 
FIRM{s) make it administratively 
infeasible to publish in this notice all of 
the modified base (100-year) flood 
elevations contained on the map. 
However, this rule includes the address 
of the Chief Executive Officer of the 
community where the modified base 
(100-year) flood elevation 
determinations are available for 
inspection. 

Any request for reconsideration must 
be based on knowledge of changed 
conditions, or new scientific or technical 
data. 

These modifications are made 
pursuant to section 206 of the Flood 
Disaster Protection Act of 1973 (Pub. L. 
93-234) and are in accordance with the 
National Flood Insurance Act of 1968, as 
amended (Title XIII of the Housing and 
Urban Development Act of 1968 (Pub. L. 
90-448)), 42 U.S.C, 4001-4128, and 44 
CFR 65.4. 

For rating purposes, the revised 
community number is listed and must be 
used for all new policies and renewals. 

These base (100-year) flood elevations 
are the basis for the flood plain 
management measures that the 
community is required to either adopt or 
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show evidence of being already in effect 
in order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program. 

These elevations, together with the 
flood plain management measures 
required by § 60.3 of the program 
regulations are the minimum that are 


‘required. They should not be construed 


to mean the community must change 
any existing ordinances that are more 
stringent in their flood plain 
management requirements. The 
community may at any time enact 
stricter requirements on its own, or 
pursuant to policies established by other 
Federal, State or regional entities. 

The changes in the base (100-year) 
flood elevations listed below are in 
accordance with 44 CFR 65.4. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Administrator, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule if promulgated will not 
have a significant economic impact on a 
substantial number of small entities. 
This rule provides routine legal notice of 
technical amendments made to 
designated special flood hazard areas 
on the basis of updated information and 
imposes no new requirements or 
regulations on participating 
communities. 


List of Subjects in 44 CFR Part 65 


Flood insurance, Flood plains. 
The authority citation for Part 65 
continues to read as follows: 


Authority: 42 U.S.C. 4001 et seq 
Reorganization Plan No. 3 of 1978, E.O. 12127, 


Honorable L.J. Reed, Mayor, Town of Gilbert, P.O. 
Box 837, Giver, Az 95294 


Jan. 13, and 20, 1986, 7ampa 
Tribune. 


Honorable Norman 


Administra’ 

Tampa, FL 33601. 

Dec. 9 and 16, 1985, Journal Trib- 
une. 


Dec. 27, 1985, Jan. 3, 1986, Co- 
lumbus Dispatch. 

area te 
Dec. 26, 1985, Jan. 2, 1986, 
a ee 


Coppell News Weekly. 


The Honorable Terry Young, 
Tulsa, 200 Civic Center, Tulsa, OK 74103. 


The Honorable Lou Duggan Mayor of the City 
Coppell, 136 Glenwood Drive Coppell, TX 75019. 


Hickey, Hillsborough County, 
en tanansagne amy PEX bon 1490 
ee Kinney, tS oe eS 
Albuquerque, , Albuquerque, Ni 


Mayor, City of Colum- 


. Rinehart, Mayor, 
bus, City Hail, 90 West Broad Street, Columbus, 


, Mayor of the City of 


Dec. 27, 1985. Jan. 3, 1986, The | The Honorable Jonathan Rogers, Mayor of the City 


&/ Paso Times. 


Dec. 27, 1985, Jan. 3, 1986, The 
Rowlett Record American. 


of El Paso, 2 Civic Center Plaza, El Paso, TX 
79999. 


Honorable Bill Payne, Mayor of the City of Rowlett, 
P.O. Box 99, Rowlett, TX 75088. 





Issued: January 23, 1986. 
Jeffrey S. Bragg, 
Administrator, Federal Insurance 
Administration. 


[FR Doc. 86-2411 Filed 2-3-86; 8:45 am] 
BILLING CODE 6718-03-M 


44 CFR Part 65 
Changes in Flood Elevation 
Determinations; Florida 


AGENCY: Federal Emergency 
Management Agency. 
ACTION: Final rule. 


SUMMARY: Modified base (100-year) 


flood elevations are finalized for the 
communities listed below. 

These modified elevations will be 
used in calculating flood insurance 
premium rates for new buildings and 
their contents and for second layer 
coverage on existing buildings and their 
contents. 

DATES: The effective dates for these 
modified base flood elevations are 
indicated on the following table and 
amend the Flood Insurance Rate Map(s) 
(FIRM) in effect for each listed 
community prior to this date. 
ADDRESSES: The modified base flood 
elevations for each community are 
available for inspection at the office of 
the Chief Executive Officer of each 
community. The respective addresses 
are listed on the following table. 

FOR FURTHER INFORMATION CONTACT: 
Mr. John L. Matticks, Acting Chief, Risk 
Studies Division, Federal Insurance 
Administration, Federal Emergency 
Management Agency, Washington, DC 
20472, (202) 646-2767. 


SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management 
Agency gives notice of the final 
determinations of modified flood 
elevations for each community listed. 
These modified elevations have been 
published in newspaper(s) of local 
circulation and ninety (90) days have 
elapsed since that publication. The 
Administrator has resolved any appeals 
resulting from this notification. 

Numerous changes made in the base 
(100-year) flood elevations on the FIRMs 
for each community make it 
administratively infeasible to publish in 
this notice all of the changes contained 
on the maps. However, this rule includes 
the address of the Chief Executive 
Officer of the community, where the 
modified base flood elevation 
determinations are available for 
inspection. 

The modifications are made pursuant 
to section 206 of the Flood Disaster 
Protection Act of 1973 (Pub. L. 93-234) 
and are in accordance with the National 
Flood Insurance Act of 1968, as 
amended (Title XIII of the Housing and 
Urban Development Act of 1968, (Pub. L. 
90-448), 42 U.S.C. 4001-4128, and 44 CFR 
Part65. 

For rating purposes, the revised 
community number is shown and must 
be used for all new policies and 
renewals. 

The modified base (100-year) flood 
elevations are the basis for the flood 
plain management measures that the 
community is required to either adopt or 
show evidence of being already in effect 
in order to qualify or to remain qualified 
for participation in the National Flood 


- Insurance Program. 


Honorable Richard 
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These modified elevations, together 
with the flood plain management 
measures required by § 60.3 of the 
program regulations, are the minimum 
that are required. They should not be 
construed to mean that the community 
must change any existing ordinances 
that are more stringent in their flood 
plain management requirements. The 
community may at any time enact 
stricter requirements of its own, or 
pursuant to policies established by other 
Federal, State or regional entities. 

These modified base flood elevations 
shall be used to calculate the 
appropriate flood insurance premium 
rates for new buildings and their 
contents and fdr second layer coverage 
of existing buildings and their contents. 

The changes in the base flood 
elevations are in accordance with 44 
CFR 65.4. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Administrator;to whom 
authority has been delegated by the 
Director, Federal Emergency- 
Management Agency, hereby certifies 
that this rule, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. 
This rule provides routine legal notice of 
technical amendments made to 
designated special flood hazard areas 
on the basis of updated information and 
imposes no new requirements or 
regulations on participating 
communities. 


List of Subjects in 44 CFR Part 65 


Flood insurance, Flood plains. 


The authority citation for Part 65 
continues to read as follows: 


Authority: 42 U.S.C. 4001 et seq., 
Reorganization Plan No. 3 of 1978, E.O. 12127. 


Diamond, Deputy City Manager, 
pon nr ge 175 NW. Paim Bay Road, Paim 


Bay, FL 32905. 


Oct. 11 and 18, 1985, Marietta | Honorable Earl E. Smith, Chairman, Cobb County 

Daily Journal. Board of Commissioners, 10 E. Park Square, P.O. 
- Box 649, Marietta, GA 30061. 

Oct. 11 and 18, 1985, Marietta | Honorable Earl E. Smith, Chairman, Cobb 


Daily Journal. Board of 


County 
10 E. Park Square, P.O. 


Box 649, Marietta, GA 30061. 


Sept. 16 and 23, 1985, Gwynnett | Honorable Lillian Webb, Chairman, County Commis- 
Daily News. sioners, 240 Oak Street, Lawrenceville, GA 30245. 
Oct. 4 and 11, 1985, Marietta Honorable Robert E. Flournoy, Jr., Mayor, City of 
Daily Journal. Marietta, P.O. Box 609, 205 Lawrence Street, 
Marietta, GA 30061. 
Oct. 18 and 25, 1985, Cardunal | Honorable Richard Kraft, Mayor, Village of West 
Free Press. Dundee, Village Hall, 102 South Second Street, 
West Dundee, IL 60118. 
Sept. 27 and Oct. 4, 1985, The | Honorable Winfield Moses, Mayor, City of Ft. 
News Sentinel. Wayne, City/County Building, 1 Main Street, Ft. 
Wayne, IN 46802. 
Aug. 28 and Sept. 4, 1985, 7he | The Honorable Cedric ee oes eS 
Daily Review. of Morgan City, P.O. Box 1218, Morgan City, LA 
70381. 
Oct. 7 and 14, 1985, Sandusky | Honorable Glen Harrelson, Mayor, Village of Bay 
Register. View, 304 East Bay View Drive, Bay View, OH 
44870. 


Sept. 16, 1985 


isiana: . 16, 1985 
(FEMA-6684). Aug 


Ohio: Erie (FEMA-6684) Sept. 25, 1985 
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State and county (Docket No). 
Oklahoma: Oklahoma (FEMA- 
6684). 


Texas: El Paso (FEMA-6684)..... 


Issued: January 23, 1986. 
Jeffrey S. Bragg, 
Administrator, Federal Insurance 
Administration. 
[FR Doc. 86-2410 Filed 2-3-86; 8:45 am] 
BILLING CODE 6718-03-M 


‘44 CFR Part 67 


Final Flood Elevation Determinations; 
California 


AGENCY: Federal Emergency 
Management Agency. 


ACTION: Final rule. 


SUMMARY: Modified base (100-year) 
flood elevations are finalized for the 
communities listed below. 


These modified elevations are the 
basis for the flood plain management 
measures that the community is required 
to either adopt or show evidence of 
being already in effect in order to 
qualify or remain qualified for 
participation in the National Flood 
Insurance Program. 


EFFECTIVE DATE: The date of issuance of 
the Flood Insurance Rate Map (FIRM) 
showing modified base flood elevations, 
for the community. This date may be 
obtained by contacting the office where 
the maps are available for inspection 
indicated on the-table below: 
ADDRESSES: See table below: 


FOR FURTHER INFORMATION CONTACT: 
Mr. John L. Matticks, Acting Chief, Risk 
Studies Division, Federal Insurance 
Administration, Federal Emergency 
Management Agency, Washington, DC 
20472, (202) 646-2767. 

SUPPLEMENTARY INFORMATION: The 
Federal! Emergency Management 
Agency gives notice of the final 
determinations of flood elevations for 
each community listed. Proposed base 
flood elevations or proposed modified 
base flood elevations have been 
published in the Federal Register for 
each community listed. 

This final rule is issued in accordance 
with section 110 of the Flood Disaster 
Protection Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90-448)), 42 U.S.C. 4001- 
4128, and 44 CFR Part 67. An 
opportunity for the community or 
individuals to appeal the proposed 


of the City of EI 


Honorable Jonathan Rogers, Mayor 
Paso, 2 Civic Center Piaza, Ei Paso, TX 79999. 


determination to or through the 
community for a period of ninety (90) 
days has been provided. 

The Agency has developed criteria for 
flood plain management in flood-prone 
areas in accordance with 44 CFR Part 
60. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Administrator, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
for reasons set out in the proposed rule 
that the final flood elevation 
determinations, if promulgated, will not 
have a significant economic impact ona 
substantial number of small entities. 
Also, this rule is not a major rule under 
terms of Executive Order 12291, so no 
regulatory analyses have been 
proposed. It does not involve any 
collection of information for purposes of 
The Paperwork Reduction Act. 


List of Subjects in 44 CFR Part 67 


Flood insurance, Flood plains. 
The authority citation for Part 67 
continues to read as follows: 


Authority: 42 U.S.C. 4001 et seq., 
Reorganization Plan No. 3 of 1978, E.O. 12127. 


Interested lessees and owners of real 
property are encouraged to review the 
proof Flood Insurance Study and FIRM 
available at the address cited below for 
each community. 

The modified base flood elevations 
are finalized in the communities listed 
below. Elevations at selected locations 
in each community are shown. Any 
appeals of the proposed base flood 
elevations which were received have 
been resolved by the Agency. 


PROPOSED BASE (100-YEAR) FLOOD 
ELEVATIONS 


Alameda County (Unincorporated 
(FEMA Docket No. 6656) 
ee er ea 


Areas) 


PROPOSED BASE (100-YEAR) FLOOD 


ELEvATIONS—Continued 


San Francisco Bay: Approximately 300 feet south- 
Cabot Boulevard 


Maps available for inspection at the Alameda 
County Fiood Control and Water Conservation 
District, 1221 Oak Street, Oakiand, California. 


Hayward (Cash, Atamas Alameda County (FEMA 
Docket No. 5765) 
Alameda Creek—Line A (Zone 3A), Line A-2 
(Zone IA): 


Lane 
Line D (Zone 3A): 


Norhesst side of Taylor Avenue Brtige over 


ouaea 70 feet northwest along Pacific 
Street from the Intersection of Pacific Street 
and Industrial Parkway. 

Southern side of end of Valle Vista Avenue 

Ward Creek—Line B (Zone 3A): 

intersection of Industral Parkway West and 


industrial Parkway West at channel crossing. 
ar ee an a ee 
nel e 


Line C (Zone 3A): 





PROPOSED BaSE (100-YEAR) FLOOD 
ELEVATIONS—Continued 


Appoximately 50 feet east of Jan Avenue cross- 


Western side of Whitman Street over channei...... 
Approximately 850 feet east along channel from 
the crossing of Bay Area Rapid Transit over 


Line A (Zone 4): 
Western side of 1st Private Road west of Cabot 


PS 
Docket No. 6685) 
Dry Creek: At U.S. Highway 267 
Maps available for inspection at Department of 
eo 


Maps available for inspection at the the Depart- 
ment of Development Coordination, P.O. Box 
1110, Tampa, Florida. 


Tallahassee (City), Leon County (FEMA Docket 
No. 6685) 


Megginnis Arm Tributary: 
About 2100 feet downstream of Allen Road.......... 


Docket No. 6692) 
Tinley Creek: 
Just upstream. of 127th Street... a 
About 800 feet upstream of Elementary Chis 


PROPOSED BASE (100-YEAR) FLOOD 


ELeEvaTIONS—Continued 


~~ 
(FEMA Docket No. 6685) 


76th Avenue Ditch: 


17355 S. 68th Court, Tinley Park, Minois. 
lowa 

Grimes (City), Polk County (FEMA Docket No. 
6685) 


Just upstream of Chicago, Mitwaukee, St. Pau! 


and Pacific Railroad ....cceaevssenees 
About 0.3 mile upstream of James Street. 


Maps avaiable for Inspection at the City Hall, 


508 South First, Grimes, lowa. 
Maine 

Kittery (Town), York County (FEMA Docket No. 
; 6685) 


Atlantic Ocean: Seavey \siand, areas landward of 
the shoreline and lower than the 8.7 foot con- 


Maps available for inspection at the Town Hail, 
200 Rogers Road, Kittery, Maine. 


Massachusetts 


Wayiand (Town), Middlesex County (FEMA 
Docket No. 6685) 
Hayward Brook: 
Approximately 160 feet downstream of Boston 


ee en ee ae 


ium 570 feet downstream of Rich | 
WARN i cee 


Approximately 370 feet downstream of Boston 


Maps available for inspection at the Office of 
Lewis . Bowker, Wayland Flood insurance Co- 
ordinator, Town Hall, Wayland, Massachusetts. 


Michigan 
Sterling Heights (City), Macomb County (FEMA 
Docket No. 6685) 

Red Run Drain: 
Just downstream of 14 Mile Road.... 


Plum Brook: 
Mouth at Red Run Dralit.........ncccececcsessee 


Just downstream of 14 Mile Road... 
Just upstream of Conrait.... * 


dust upstream of Golf Course Bridge... 

Maps available tor inspection at the Engineering 
Department, 40555 Utica Road, Sterling 
Heights, Michigan. 


itty 


g 
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PROPOSED BASE (100-YEAR) FLOOD 


ELEvaTiIOns—Continued 


About 650 feet upstream of Thirteen Mile Road... 


Meckler Drain: 
Mouth at Red Run Drain... 
Just downstream of Service 


saps quelehte Ter ajaiten 1 be Pineing 


Department, 29500 Van Dyke Avenue, Warren, 


New Jersey 


Morristown (Town), Morris County (FEMA 
Docket No. 6685) 
Great Brook: 
Approximately 300 feet downstream of up 


Approximately 540 feet downstream of James 
Street... 

Maps available for inspection at the Town of 
Morristown, Department of Engineering, P.O. 

Box 709, Morristown, New Jersey. 


North Carolina 
Greenville (City), Pitt County (FEMA Docket 
No. 6685) 
Green Mill Run: 


Just upstream of confluence of Fornes Run. 
Just downstream of South Evans Sweet .... 


Just upstream of Seaboard Coast Line Rairoa.. 


Just upstream of State Road 1135... 

Fomes Run: 
Just upstream of Dalebrook Circle —.......... 
Just downstream of 14th Street......... - 

Maps available tor inspection at the City Hall, 
P.O. Box 7207, Greenville, North Carolina. 


Douglas County (Unincorporated Areas) (FEMA 
Docket No. 6673) 


Umpqua River: At U.S. Highway 101 

Maps available for inspection at Planning 
partment, Courthouse Annex No. 2, 205 SE. 
Jackson Street, Roseburg, Oregon. 


Multnomah County (Unincorporated Areas) 

PEMA Decaot No. 087% 
Johnson Creek: intersection of 104th Avenue and 
Knight Street................. 
Columbia Slough: ‘intersection of Columbia Slough 
and Aiderwood Road... 
Maps available for inspection at Planning De- 
partment, 2115 Morrison Street, Portland, 
Oregon. 


Portiand (City), Multnomah, Clackamas, and 
Washington Counties (FEMA Docket No. 6656) 
Johnson Creek: Center of the intersection of Duke 


Columbia River: 200 feet north of the intersection 
of Marine Drive and Northeast 148th Avenue 
Maps available for inapection at Engineering 
Department, 1220 SW 5th Avenue, Portland, 

Oregon. 


Zone C 


"14 
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PROPOSED BASE (100-YEAR) FLOOD 
ELEVATIONS—Continued 


Source of flooding and location 


Latrobe (City), Westmoreland County (FEMA 
Docket No. 6685) 


Loyalhanna Creek: 
4,000 feet upstream of confluence of Sulphur 


County (FEMA Docket No. 6673) 

Haymakers Run: 

At confluence with Turtle Creek 

Upstream side of William Penn 

WN Bs consccthisareattcatiasniheniessasacsececooneaiate 

Upstream side of Old William Penn Highway. 

Upstream side of Franklintowne Drive 

At confluence of Tributary No. 2.........:sssssssesvereess 
Maps available for inspection at the Zoning 

and Engineering Department, Municipal 

Building, Municipality of Murrysville, Penn- 

sylvania. 


Texas 


Plano (City), Collin and Denton Counties (FEMA 
Docket No. 6685) 
Pittman Creek: 
Upstream side of Parkhaven Drive 
Upstream side of | NCE Parkway .............. 
North Fork Pittman Creek: Upstream side of 


Maps available for 
Annex Building, Plano, Texas. 


at the Municipal 


Edmonds (City), Snohomish County (FEMA 
Docket No. 6673) 


Puget Sound: At mouth of Shell Creek. 

Puget Sound: In marina northeast of Edwards 
Point 

Maps available for inspection at Planning De- 
partment, 250 5th Avenue N., Edmonds, Wash- 
ington. 


Issued: January 23, 1986. 
Jeffrey S. Bragg, 
Administrator, Federal Insurance 
Administration. 
[FR Doc. 86-2413 Filed 2-3-86; 8:45 am] 
BILLING CODE 6718-03-M 


DEPARTMENT OF TRANSPORTATION 
COAST GUARD 


46 CFR Parts 25, 35, 78, 97, 108, 160, 
167, and 196 


[CGD 78-174A] 

Commercial Hybrid PFD Carriage 
Requirements 

AGENCY: Coast Guard, DOT. 
ACTION: Final rules. 


SUMMARY: These rules authorize the 

carriage of commercial hybrid PFD’s in 
place of life preservers on uninspected 
commercial vessels and as work vests 


on certain inspected comniercial 
vessels. Use of approved hybrid PFD’s is 
optional but, if carried, certain 
limitations apply. Compared to most 
other approved PFD’s, hybrid PFD’s are 
more comfortable to wear and provide 
more buoyancy when fully inflated. 
These features should lead to increased 
wearing of PFD’s and work vests and 
result in a corresponding reduction in 
the number of drownings in accidents 
involving commercial vessels. These 
rules also contain editorial corrections 
to the specifications and approval 
procedures for hybrid PFD'’s. 
EFFECTIVE DATE: These rules become 
effective March 6, 1986. 

ADDRESSES: A final regulatory 
evaluation has been included in the 
public docket for this rulemaking and 
may be inspected and copied at the 
Marine Safety Council (G-CMC/21), 
Room 2110, U.S. Coast Guard, 2100 
Second Street SW., Washington, DC 
between the hours of 8:00 a.m. and 4:00 
p.m., Monday through Friday. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Samuel Wehr, Office of Merchant 
Marine Safety, Attn: G-MVI-3/14, 2100 
Second Street SW., Washington, DC 
20593 (202)-426-1444. 

SUPPLEMENTARY INFORMATION: 

1. Notice of Proposed Rulemaking. A 
Notice of Proposed Rulemaking (NPRM) 
for these regulations was published in 
the Federal Register of May 29, 1985 (50 
FR 21878). Comments were received 
from 19 parties in response to the 
NPRM. 

2. Equipment Approval Requirements. 
An interim final rule for approving 
hybrid PFD'’s was published in the 
Federal Register of August 22, 1985 (50 
FR 33923). For a detailed explanation of 
the Comments on the NPRM, and of the 
costs and benefits associated with these 
regulations, please refer to the 
discussion accompanying the hybrid 
PFD regulations published on August 22, 
1985. 

3. Additional Carriage Requirements 
for Recreational Boats and OCS 
Facilities. The final regulations for 
carriage of hybrid PFD’s on recreational 
boats and Outer Continental Shelf 
Facilities are published elsewhere in 
this issue of the Federal Register. 

4. Potential for Significant Benefits. A 
principal benefit in using hybrid PFD’s 
results from having reduced bulk and a 
corresponding increase in wearability 
and comfort. Because of this comfort 
feature, the Coast Guard anticipates that 
there will be appreciable interest in 
purchasing the devices. If enough users 
begin to wear them, a reducticn in the 
total number of accidental drownings 
can be expected. 
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In addition to the above benefit, 
hybrid PFD’s that meet the requirements 
in these regulations have another 
significant benefit that distinguishes 
them from other types of currently 
approved PFD’s. These devices, when 
inflated, float the wearer better than 
most other PFD’s. Specifically, they can 
provide more buoyancy and better 
flotation attitude than most other PFD's. 

5. Substitution of Hybrid PFD’s for 
Life Preservers. The NPRM included a 
proposal that commercial hybrid PFD's 
could be substituted for life preservers 
on inspected vessels as long as they 
were specifically approved for use on 
these vessels. This proposal has been 
deleted from the final rules. The 
comments received on the NPRM 
indicated an absence of interest in using 
approved hybrid PFD's on board 
inspected vessels as substitutes for 
approved life preservers. Accordingly, 
few if any requests are anticipated for 
specific approval! to use hybrid PFD's as 
life preservers on inspected vessels. If a 
request is received, it will be considered 
in accordance with the provisions in 46 
CFR Subparts 30.15, 70.15, 90.15, and 
188.15 and 46 CFR 108.105 which provide 
for substitution of required equipment 
with other equipment having equivalent 
safety features. 


6. Minor changes. The carriage 
requirements, as proposed in the NPRM, 
were not presented in a regulatory 
format. Nonsubstantive editorial 
changes have been made in the final 
rules, as necessary, to provide full 
regulatory text. 

7. Corrections to Subpart 160.077. A 
number of editorial and typographical 
corrections have been made to the 
Hybrid PFD rule published on August 22, 
1985, and are included in this document. 


Drafiing Information 


The principal persons involved in 
drafting these regulations were: Mr. 
Samuel Wehr, Office of Merchant 
Marine Safety, and Mr. William 
Register, Office of the Chief Counsel. 


Final Regulatory Evaluation 


These regulations are considered to 
be non-major under Executive Order 
12291 and nonsignificant under 
Department of Transportation regulatory 
policies and procedures (44 FR 11034, 
February 26, 1979). A final regulatory 
evaluation has been prepared and 
placed in the rulemaking docket. It may 
be inspected and copied at the address 
listed above under ADDRESSES. Copies 
may also be obtained by contacting the 
person listed under FOR FURTHER 
INFORMATION CONTACT. 





This evaluation was discussed in 
more detail in the final rule for 
approving hybrid PFD's published on 
August 22, 1985. All costs for vessel 
owners will be optional and will be 
incurred only by those persons electing 
to take advantage of the improved 
wearability and flotation provided by 
hybrid PFD's. If hybrid PFD's are widely 
used, as many as 200 lives per year 
could be saved. 

Based upon the information in the 
final evaluation, the Coast Guard 
certifies that these regulations will not 
have significant economic impact on a 

- substantial number of small entities. 


Paperwork Reduction Act 


This rulemaking contains no 
information collection requirements. 


List of Subjects 
46 CFR Part 25 
' Marine safety, Uninspected vessels. 
46 CFR Part 35 
Marine safety, Tank vessels. 
46 CFR Part 78 
Marine safety, Passenger vessels. 
46 CFR Part 97 
Marine safety, Cargo Vessels. 
46 CFR Part 108 
Marine safety, Mobile Offshore 
Drilling Units. 
46 CFR Part 160 
Marine safety, Lifesaving Equipment. 
46 CFR Part 167 
Marine safety, Nautical Schools. 
46 CFR Part 196 


Marine safety, Oceanographic 
Vessels. 


Regulations 
In consideration of the foregoing, the 
Coast Guard proposes to amend Title 46 


of the Code of Federal Regulations as 
follows: 


Subchapter C—Uninspected Vessels 


1. The authority for Part 25 is revised 
to read as follows and all other 
authority citations which appear 
throughout Part 25 are removed: 


Authority: 46 U.S.C. 4104 and 4302; 49 CFR 
1.46. 


PART 25—[ AMENDED] 


2. In Part 25, by adding a new 
paragraph (f) to § 25.25-5 to read as 
follows: 


§ 25.25-5° Life Preservers and other 
lifesaving equipment required. 

(f} On each vessel, regardless of 
length and regardless of whether 
carrying passengers for hire, an 
approved commercial hybrid PFD may 
be substituted for a life preserver, 
buoyant vest, or marine buoyant device 
required under paragraphs (b) or (c) of 
this section. Each hybrid PED is 
accepted as meeting the requirements in 
paragraphs (b) or (c) of this section only 
if it is— 

(1) Worn when the vessel is underway 
and the intended wearer is not within an 
enclosed space; 

(2) Used in accordance with the 
conditions marked on the PFD and in the 
owner's manual; and 

(3) Labeled for use on uninspected 
commercial vessels. 


Subchapter D—Tank Vessels 


PART 35—[ AMENDED] 

3. The authority for Part 35 is revised 
to read as follows and all other 
authority citations which appear 
throughout Part 35 are removed: 

a 46 U.S.C. 3306 and 3703; 49 CFR 


In Part 35, by revising § 35.03-5 to 
read as follows: 


°§35.03-5 Approved types of work vests— 


TB/ALL. 

(a) Each buoyant work vest carried 
under the permissive authority of this 
section must be approved under— 

(1) Subpart 160.053 of this chapter; or 

(2) Subpart 160.077 of this chapter as a 
commerical hybrid PFD. 

5. In Part 35, by adding a new § 35.03- 
25 to read as follows: 


§ 35.03-25 Additional requirements for 
hybrid work vests. 

(a) In addition to the other 
requirements in this subpart, 
commercial hybrid PDF’s must be— 

(1) Used, stowed, and maintained in 
accordance with the procedures set out 
in the manual required for these devices 
by § 160.077-29 of this chapter and any 
limitation{s) marked on time; and 

(2) Of the same or similar design and 
have the same method of operation as 
each other hybrid PFD carried on board. 


Subchapter H—Passenger Vessels 


PART 78—[AMENDED] 


6. The authority for Subpart 78.36 is 
revised to read as follows: 
Authority: 46 U.S.C. 3306; 49 CFR 1.46. 


7. In Part 78, by revising § 78.36-5 to 
read as follows: 
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§ 78.36-5 Approved types of work vests. 
(a) Each buoyant work vest carried 
under the permissive authority of this 
section must be approved under— 
(1) Subpart 160.053 of this chapter; or 
(2) Subpart 160.077 of this chapter as a 
commercial hybrid PFD. 
8. In Part 78, by adding a new § 78.36- 
25 to read as follows: 


§ 78.36-25 Additional Requirements For 
Hybrid Work Vests. 

(a) In addition to the other 
requirements in this subpart, 
commercial hybrid PFD'’s must be— 

(1) Used, stowed, and maintained in 
accordance with the procedures set out 
in the manual required for these devices 
by § 160.077-29 of this chapter and any 
limitation(s) marked on them; and 

(2) Of the same or similar design and 
have the same method of operation as 
each other hybrid PFD carried on board. 


Subchapter I—Cargo and 
Miscellaneous Vessels 


PART 97—[AMENDED] 


9. The authority for Part 97 is revised 
to read as follows and all other 
authority citations which appear 
throughout Part 97 are removed: 


Authority: 46 U.S.C. 3306; 49 CFR 1.46. 


10. In Part 97, by revising § 97.34—-5 to 
read as follows: 


§97.34-5 Approved types of work vests. 
(a) Each buoyant work vest carried 
under the permissive authority of this 
section must be approved under— 
(1) Subpart 160.053 of this chapter; or 
(2) Subpart 160.077 of this chapter as a 
commercial hybrid PFD. 
11. In Part 97, by adding a new 


, § 97.34-25 to read as follows: 


§97.34-25 Additional requirements for 
hybrid work vests. 

(a) In addition to the other 
requirements in this subpart, 
commercial hybrid PFD's must be— 

(1) Used, stowed, and maintained in 
accordance with the procedures set out 
in the manual required for these devices 
by § 160.077-29 of this chapter and any 
limitation(s) marked on them; and 

(2) Of the same or similar design and 
have the same method of operation as 
each other hybrid PFD carried on board. 


Subchapter I-A-Mobile Offshore 
Drilling Units 


PART 108—[ AMENDED] 


12. The authority for Part 108 is 
revised to read as follows and all other 
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authority citations which appear 
throughtout Part 108 are removed: 


Authority: 43 U.S.C. 1333(d); 46 U.S.C. 3306; 
46 App. U.S.C. 86; 49 CFR 1.46. : 


13. In Part 108, by revising § 108.697 to 
read as follows: 


§ 108.697 Buoyant work vests. 

(a) Each buoyant work vest on a unit 
must be approved under Subpart 160.053 
or Subpart 160.077 of this chapter. 

(b) Commercial hybrid PFD's carried 
as work vests must be— 

(1) Used, stowed, and maintained in 
accordance with the procedures set out 
in the manual required for these devices 
by § 160.077-29 of this chapter and any 
limitation(s) market on them; and 

(2) Of the same or similar design and 
have the same method of operation as 
each other hybrid PFD carried on board. 


Subchapter Q—Lifesaving Equipment 


PART 160—[AMENDED] 


14. The authority for Subpart 160.077 
continues to read as follows: 


Authority: 46 U.S.C. 3306, 3703, 4104, and 
4302; 49 CFR 1.46. 


15. In § 160.077-3, by revising 
paragraphs (a) and (j) to read as follows: 


§ 160.077-3 Definitions. 

(a) “Commandant (G—MVI-3)” means 
the Chief of the Survival Systems 
Branch, Office of Merchant Marine 
Safety, U.S. Coast Guard. Address: 
Commandant (G-MVI-3), U.S. Coast 
Guard Headquarters, 2100 Second Street 
SW., Washington, D.C. 20593. 
Telephone: 202-426-1444, 


* * * * * 


(j) “Reference vest” means a model 
AK-1 PFD meeting Subpart 160.047 of 
this chapter, except that, in lieu of the 
weight and displacement values 
prescribed in Tables 160.047—4(c)({2) and 
§ 160.047-(4)(c)(4), each front insert must 
have.a weight of kapok of at least 8.25 
oz. and a volume displacement of 
9.00.25 lb., and the back insert must 
have a weight of kapok of at least 5.5 oz. 
and a volume displacement of 6.00.25 
lb. To achieve the specified volume 
displacement, front insert envelopes 
may be larger than the dimensions 
prescribed by § 160.047-1(b). 

16. In § 160.077-15, by revising 
paragraph (b)(3) to read as follows: 


§ 160.077-15 Construction and 
Performance—Recreational Hybrid PFD’s. 
(b) ** 
(3) Have at least one automatic 
inflation mechanism that inflates at 


least one chamber, if marked as 
providing Type II performance 
according to § 160.077-31(h){2); 

17. In § 160.077-23, by revising 
paragraph (h)(1){ii) introductory text to 
read as follows: 


§ 160.077-23 Production tests and 
inspections. 

(h) Production Tests and 
Examinations—(1) General. 

(i) ** * 

(ii) On the samples selected for 
testing— 


* * * * * 


18. In § 160.077-31, by revising 
paragraphs (c) and (d) and adding a new 
paragraph (k) to read as follows: 


§ 160.077-31 PFD marking. 


* * * * * 


(c) Recreational Hybrid PFD’s. Each 
recreational hybrid PFD must be marked 
with the following text using capital 
letters where shown and be presented in 
the exact order shown: 


ADULT—For a person weighing more than 
90 Ib. 

Type V PFD: Recreational Hybrid 
Inflatable—Approved for use only on 
recreational boats. REQUIRED TO BE WORN 
to meet Coast Guard carriage requirements 
(except for persons in enclosed spaces as 
explained in owner’s manual). 

YOU MAY HAVE TO INFLATE THiS PFD 
TO FLOAT. 

This PFD requires maintenance. 

Try this PFD in the water to see if it will 
float you without inflation. 

When inflated this PFD provides 
performance equivalent to a (See paragraph 
(h) of this section for exact text to be used 
here). 

When new, this PFD provides a minimum 
buoyant force of 7.5 lb. uninflated and 22 Ib. 
inflated. 

A pamphlet and owner's manual must be 
provided with this PFD. 

(d) Commercial Hybrid PFD’s. Each 
commercial hybrid PFD must be marked with 
the following text using capital letters where 
— and be presented in the exact order 
shown: 


Senreee a person weighing more than 
90 Ib. 

Type V PFD: Commercial Hybrid 
Inflatable—Approved for use on (See 
paragraph (j) of this section for exact text to 
be used here). 

YOU MAY HAVE TO INFLATE THIS PFD 
TO FLOAT. 

This PFD must be maintained, stowed, and 
used only in accordance with the 
manufacturer's manual. 

Try this PFD in the water to see if it will 
float you without inflation. 

When new, this PFD provides a minimum 
buoyant force of 10 lb. uninflated and 22 lb. 
inflated. 


* * * * * 
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(k) Statement of minimum uninflated 
buoyancy. Instead of the statement 
concerning minimum buoyancy required 
by paragraphs (c) and (d) of this section, 
a hybrid PFD may be marked with a 
minimum buoyant force of greater than 
7.5 Ib. uninflated and greater than 22 Ib. 
inflated if specified on the approved 
plans and specifications. 

19. In § 160.077-33, by revising 
paragraphs (a)(3)(v) and (a)(4) to read as 
follows: 


§ 160.077-33 Approval procedures. 

(a) se 

(3) - ¢. 9 

(v) The manual required by § 160.077- » 
29 (UL 1517 text may be omitted in this 
submission). 

(4) The description of quality control 
procedures required by § 159.005-9 of 
this chapter to be submitted with the 
test report may be omitted as long as the 
manufacturer's planned quality contro! 
procedures comply with § 160.077-23. 


* * * * * 


Subchapter R—Nautical Schools 


PART 167—[{AMENDED] 


20. The authority for Part 167 is 
revised to read as follows and all other 
authority citations which appear 
throughout part 167 are removed. 


Authority: 46 U.S.C. 3306; 49 CFR 1.46. 


21. In Part 167, by revising § 167.43-5 
to read as follows: 


§ 167.43-5 Approved types of work vests. 


(a) Each buoyant work vest carried 
under the permissive authority of this 
section must be approved under— 

(1) Subpart 160.053 of this chapter; or 

(2) Subpart 160.077 of this chapter as a 
commercial hybrid PFD. 

22. In Part 167, by adding a new 
§ 167.43-25 to read as follows: 


§ 167.43-25 Additional Requirements for 
Hybrid Work Vests. 


(a) In addition to the other 
requirements in this subpart, 
commercial hybrid PFD'’s must be— 

(1) Used, stowed, and maintained in 
accordance with the procedures set out 
in the manual required for these devices 
by § 160.077-29 of this chapter and any 
limitations(s) marked on them; and 

(2) Of the same or similar design and 
have the same method of operation as 
each other hybrid PFD carried on board. 





Subchapter U—Oceanographic 
Research Vessels 


PART 196—[ AMENDED] 


23. The authority for Part 196 is 
revised to read as follows and all other 
authority citations which appear 
throughout part 196 are removed. 


Authority: 46 U.S.C. 3306; 49 CFR 1.46. 


24. In Part 196, by revising § 196.34-5 
to read as follows: 


§ 196.34-5 Approved types of work vests. 
(a) Each buoyant work vest carried 
under the permissive authority of this 
section must be approved under— 
(1) Subpart 160.053 of this chapter; er 
(2) Subpart 160.077 of this chapter as a 
commercial hybrid PFD. 
25. In Part 196, by adding a new 
§ 196.34—25 to read as follows: 


§ 196.34-25 Additional Requirements For 
Hybrid Work Vests. 

(a) In addition to the other 
requirements in this subpart, 
commercial hybrid PFD’s must be— 

(1) Used, stowed, and maintained in 
accordance with the procedures set out 
in the manual required for these devices 
by § 160.077-29 of this chapter and any 
limitations(s) marked on them; and 

(2) Of the same or similar design and © 
have the same method of operation as 
each other hybrid PFD carried on board. 

Dated: January 21, 1986. 

J. W. Kime, 

Rear Admiral (Lower Half), U.S. Coast Guard, 
Chief, Office of Merchant Marine Safety. 

[FR Doc. 86-2285 Filed 2-3-86; 8:45 am] 
BILLING CODE 4910-14-M 


Maritime Administration 
46 CFR Part 308 


War Risk Insurance 


AGENCY: Maritime Administration, 
Transportation. 


ACTION: Correction of final rule notice. 


SUMMARY: This final rule appeared in FR 


Doc 85-29160, beginning at 50 FR 50165, 
in the issue of Monday, December 9, 
1985. Its principal purpose was to 
reissue, with some minor procedural 
amendments, final regulations at 46 CFR 
Part 308 with one conforming 
amendment to the regulations at 46 CFR 
Part 309. These regulations provide the 
terms and conditions upon which war 
risk insurance interim binder will be 
immediately reinstated for U.S. flag 
vessels and certain foreign flag vessels 
owned or controlled by United States 


citizens. These regulations are issued 
under authority in 46 U.S.C. 1281-1293. 
That authority expired on September 30, 
1984 and was reinstated by Pub. L. 99- 
59, enacted July 3, 1985, and which will 
expire on June 30, 1990. This notice 
corrects two errors in dates. It also adds 
a modifying word, as well as a sentence 
inadvertently omitted, setting for the 
application procedure for new interim 
binders on foreign flag vessels owned or 
controlled by United States citizens. 
EFFECTIVE DATE: December 9, 1985. 

FOR FURTHER INFORMATION CONTACT: 
Jack Malkin, Director, Office of Marine 
Insurance, Maritime Administration, 400 
Seventh Street SW., Washington, DC 
20590, Tel. (202) 382-0369. 

1. On page 50166, in the first column, 
third paragraph, the word “hull” shall be 
inserted between “624” and “binders.” 

2. On page 50167, at § 308.6(a), the 
date “July 30, 1990”, is corrected to read 
“June 30, 1990.” 

3. On page 50167, at § 308.6(b), the 
date in the last sentence is corrected to 
read “March 10, 1986.” - 

4. On page 50167, at § 308.6(d), a new 
sentence is added at the end of the 
paragraph to read as follows: 
“Applications for new interim binders 
on United States citizen-owned or 
controlled foreign flag vessels, with 
necessary attachments (as specified in 
§308.3), as well as checks for the binder 
= shall also be filed with this MARAD 
office.” ‘ 


Dated: January 30, 1986. 
Murray A. Bloom, 
Assistant Secretary, Maritime 
Administration. 
[FR Doc. 86-2379 Filed 2-3-86; 8:45 am] 
BILLING CODE 4910-81-M 
—_—_—_—_—_—_—: .-22@€£.-—--,2,,A. 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Parts 2, 73, and 90 


[Gen Docket No. 84-902; RM-3975; FCC 85- 
641] 


Amendment of the Rules to Allocate 
Additional Channels in the Band 470- 
512 MHz for Public Safety and Other 
Land Mobile Services 


AGENCY: Federal Communications 
Commission. 
ACTION: Final rule. 


SUMMARY: This action allocates UHF- 
TV Channel 16 (482-488 MHz) for use by 
the Public Safety Radio Service in the 
vicinity of Los Angeles, California, and 
is being taken to provide sufficient 
suitable spectrum for the Los Angeles 
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County Sheriff's Department to 
construct a modern communications 
system. This action will allow the 
Sheriff's deputies to communicate using 
small portable radios where they 
currently must use vehicular radios. This 
will allow Deputies to perform their 
assigned duties more efficiently and at 
less personal risk. 


EFFECTIVE DATE: March 3, 1986. 


ADDRESS: Federal Communications 
Commission, Washington, DC 20554. 


FOR FURTHER INFORMATION CONTACT: 
Julius P. Knapp or Don R. Precure, 
Spectrum Management Division, Office 
of Science and Technology, (202) 653- 
8159 or 8170. 


SUPPLEMENTARY INFORMATION: 


List of Subjects 
47 CFR Parts 2 and 73 

Frequency allocation, Television. 
47 CFR Part 90 

Frequency allocations, Radio. 
Report and Order 


In the matter of Amendment of Parts 2, 73, 
and 90 of the Commission's Rules and 
Regulations to Allocate Additional Channels 
in the Band 470-512 MHz for Public Safety 
and Other Land Mobile Services; GEN 
Docket 84-902, RM-3975, and FCC 85-641. 

Adopted: December 10, 1985. 

Released: January 22, 1986. 

By the Commission: Commissioner Quello 
concurring and issuing a statement. 


Introduction 


1. In this proceeding, we have engaged 
in rulemaking to provide spectrum for 
public safety use in the Los Angeles 
area. The proceeding was undertaken in 
response to a petition from the Los 
Angeles County Sheriff's Department 
(“the Sheriff’), requesting appropriate 
spectrum to construct a modern law 
enforcement communications system. In 
September 1984, we adopted a Notice of 
Proposed Rulemaking proposing to 
allaw the use of UHF-TV Channel 19 
frequencies for public safety services in 
Los Angeles.' Later, in May 1985, we 
adopted a Further Notice of Proposed 
Rulemaking, outlining several additional 
options for satisfying the Sheriff's 
needs.? This Report and Order makes 


1 Notice of Proposed Rule Making in Gen. Docket 
84-902, FCC 84-444, 49 Fed. Reg. 45875 (adopted 
September 26, 1984). : 

2 Further Notice of Proposed Rule Making in Gen. 
Docket 84-902, FCC 85-236, Fed. Reg. 19956 (adopted 
May 1, 1985). 
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the band 482-488 MHz, UHF-TV 
channel 16, available for assignment in 
the public safety radio services at, or in 
the vicinity of, Los Angeles. In a 
companion item we are proposing to 
make available a substitute channel for 
UHF-TV Channel 16 in Ventura. 
Specifically, this action will reallocate 
Channel 16 in the Los Angeles area from 
broadcasting to Private Land Mobile- 
Public Safety.® 


Background 


2. The Los Angeles County Sheriff's 
Department first brought this matter to 
our attention in September 1981, when 
the Sheriff filed a Petition (RM-3975) 
requesting reallocation of TV Channels 
14 through 20 (470-512 MHz) for land 
mobile radio use on a nationwide basis, 
with 2 channels dedicated to public 
safety in each of our largest cities.‘ In a 
“Supplement to Petition for Rulemaking” 
filed in November 1983, the Sheriff 
amended the petition to ask for Channel 
19 to be made available for public safety 
use in the Los Angeles area. The Sheriff 


3 The Sheriff currently has applications pending 
for 55 duplex channels with a 25 kHz channel 
bandwidth, thus using 2.75 MHz of the 6 MHz of 
spectrum we are making available; however, he 
does not list transmitter sites but rather asks for 
temporary base and control station operation within 
a 75-mile radius of Los Angeles. The applications 
were filed in December 1983. The Sheriff's operation 
is subject to the usual completion of the prerequisite 
applications, with waivers as appropriate, and 
granting of the license{s) by the Private Radio 
Bureau. As to the frequencies employed by the 
Sheriff's present system, we expect the Sheriff to 
vacate these frequencies when all of his 
requirements are satisfied by his new system. 

‘In his original petition, the Sheriff asked the 
Commission to reallocate UHF television channels 
14-20 to the land mobile services, move stations 
operating on those channels to other channels and 
provide federal funding or compensation, establish 
more realistic television receiver standards so 
“taboos” based on these standards could be 
relaxed, permit large land mobile system operators 
to reserve spectrum, based channel loading 
standards on monitoring rather than number of 
mobile units, and immediately reallocate Channels 
15 and 16 to public safety use in the Los Angeles 
Area. 

5In the Supplement, the Sheriff continued to 
request relief on a nationwide basis, but he focused 
his petition on creating more UHF channels through 
adoption of more efficient spectrum utilization 
techniques such as changes in the taboos, allocating 
unused and new UHF channels to land mobile 
services, reserving at least 12 MHz of spectrum (the 
equivalent of two television channels) for public 
safety land mobile use in the 20 largest metropolitan 
areas, and immediately assigning Channel 19 for 
public safety use in the Los Angeles area. 
Subsequently, we elected to address the nationwide 
issues in separate proceedings dealing with the long 
term needs of public safety. See Future Public 
Safety Telecommunications Requirements Notice of 
* Inquiry, 49 FR 9754 (1984). 


stated that the need for relief was 
urgent. While the Sheriff pointed to the 
need for relief throughout the Los 
Angeles area he emphasized in 
particular the problems he faces in Los 
Angeles County. In his Petition and 
Supplement, the Sheriff described 
several problems: excessive time delays 
on his current systems due to channel 
congestion, an inability to equip his 
patrol officers with suitable portable 
hand-held radios, and an inability to 
communicate effectively with other 
police departments for purposes of 
mutual aid. 

3. In September 1984, we issued a 
Notice of Proposed Rule Making 
(“Notice”), proposing to make Channel 
19 available for public safety use in Los 
Angeles. We noted that a study on the 
Sheriff's communication system - 
conducted by our Field Operations 
Bureau conflicted with the Sheriff's 
reported levels of channel congestion; 
however, different analytical techniques 
were employed and the results were 
interpreted from different perspectives.*® 
Nevertheless, irrespective of the issue of 
channel congestion, it was clear the 
Sheriff's existing system could not 
reasonably accommodate hand-held 
portable radios, and such equipment is a 
vital element for safety of life and 
property in a modern law-enforcement 
communications system. 

4. In issuing the Notice, we 
acknowledged that the Sheriff's need for 
spectrum relief was real and immediate. 
We specifically based the Notice on the 
Sheriff's need for frequencies that could 
accommodate hand-held portable 
radios. In proposing to reallocate 


* Channel 19 frequencies, however, we 


expressed concern about harmful 
interference to reception of station 
KSCI-TV, Channel 18 San Bernardino, 
because the Sheriff's mobile system 
could operate throughout a large part of 
the KSCI-TV service area, including the 
city grade contour. We stated that we 
would give careful consideration to 
results of interference tests which the 


- Sheriff was conducting voluntarily. 


5. Subsequently, the Sheriff found that 
the risk of interference to Channel 18 
appeared greater than he had estimated. 
Accordingly, in December 1984 the 
Sheriff submitted a “Motion to Modify” 
the Notice requesting the Commission to 
modify its proposal to include 
consideration of Channel 16. While the 
Sheriff believed Channel 19 remained a 
viable option, he stated that some 
interference to Channel 18 would have 


®See FCC Field Operations Bureau Report 84-01, 
“Limited Spectrum Occupancy Study,” February 
1984. 


to be accepted. He contended that 
operation on Channel 16 would provide 
adequate operational flexibility, would 
not result in interference to existing TV 
stations, and would affect only the 
pending applicants for the Channel 16 
assignment, discussed in detail below. 
Thus, he reasoned, Channel 16 would be 
a preferable solution. 

6. We issued a Further Notice of 
Proposed Rulemaking (“Further 
Notice’’) in May 1985, outlining several 
possible solutions in addition to 
Channel 19. We proposed as additional 
options: use of Channel 16 within Los 
Angeles County; use of the upper 
portion of Channel 19 along with a 
portion of Channel 15; and use of 
portions of Channel 19 along with 
portions of Channel 14 already assigned 
to the Sheriff.’ 


Public Safety Needs in Los Angeles 


7. Public safety interests have 
throughout this proceeding pointed to 
the general need for spectrum relief for 
public safety nationwide. However, 
several public safety groups from the 
Los Angeles area, and in particular the 
Sheriff, emphasized that the problem is 
particularly acute and unique in Los 
Angeles. To begin with, the region is 
densely populated.* The geographic area 
is expansive, with Los Angeles County 
covering an area of approximately 4000 
square miles. The topography is diverse, 
ranging from seashore to valleys, to, 
deserts, to 11,000-foot mountain peaks. 
Because of the climate and geologic 
conditions, the region is prone to natural 
disasters such as forest wildfires, floods, 
mud-slides, earthquakes, high winds, 
high waves and tornados. The County 
has the highest concentraticn of 
automobiles in the world along with a 
vast network of freeways (totalling more 
than 500 miles). As a major 


’ manufacturing center, the Los Angeles 


area has experienced industriai 
disasters, including fires and hazardous 
chemical spills. These factors, among 
others, place severe demands on 
agencies involved with public safety in 
and around Los Angeles County. 
Moreover, these factors coupled with 
the general spectrum congestion present 
in the Los Angeles basin, place 


7For brevity, the four alternatives will be referred 
to as the Channel 19, the Channel 16, the Channel 
19/15, and the Channel 19/14 alternatives, with the 
latter two being referred to as the split-channel 
alternatives. 

® There are about 7.5 million people residing in 
Los Angeles County. This comprises approximately 
32% of California's population. Within the county is 
the Los Angeles Metropolitan Area, the fourth most 
populated urban area in the world and the second 
most populated area in the nation. 





heightened demands on public safety 
communications systems. °® 

8. The Sheriff has stressed the 
problems he, in particular, faces in 
implementing a communications system 
for his Department. The Los Angeles 
County Sheriff's Department with a staff 
of about 8,200 personnel, is the sixth 
largest law enforcement agency in the 
United States. The Sheriff uses a fleet of 
1,347 vehicles, 19 aircraft and 9 boats to 
provide a full range of public-safety 
services, including street patrol, air-sea 
rescue, investigative/detective, 
custodial (jail), civil process, court 
services (baliff), scientific laboratory 
and photographic services, intrastate 
prisoner transportation, disaster relief, 
mountain rescue, air-support and mutual 
aid. In addition, 35 of Los Angeles 
County's 85 independent cities contract 
with the Sheriff's Department for police 
services rather than maintaining their 
own police department. For 
communications, the Sheriff operates 
two basic radio systems. A “patrol” 
system for basic vehicle patrol services 
operates on thirty-eight frequencies in - 
the 39 MHz band and an “investigative” 
system operates on twenty frequencies 
in the 470 MHz band. Some of the 39 
MHz frequencies and all of the 470 MHz 
frequencies are paired to provide duplex 
channels. 

9. In his filings with the Commission, 
the Sheriff has emphasized the unique 
problem he faces in implementing a 
portable radio system for his patrol 
officers. He has stated that portable 
units are vital to an officer's ability to 
use radio for back-up assistance or 
emergency help when away from his car 
and that police departments in most 
major cities have portable radio 
systems. Although the Sheriff's spectrum 
at 470 MHz is compatible with portable 
equipment, the Sheriff has only ten 
channel pairs there, which is not enough 
spectrum to accommodate both patrol 
and investigative functions.!° Because 
of assignments to others, sufficient land 
mobile channels suitable for portable 
radios are not available to meet the 
Sheriff's need in the Los Angeles area.!! 


*The Commission recently released the Report on 
Future Public Safety Telecommunications 
Requirements prepared by the Private Radio Bureau 
which projected spectrum shortfall of about 99 MHz 
in the Los Angeles area by the year 2000, the highest 
projected shortfall in the country. See Order, PR 
Docket No. 84-232, 50 FR 32239 (August 9, 1985). 

10° The Sheriff's 10 channel radid system supports 
over 1000 portables and mobile radios using 45 base 
transmitters and 130 receivers. The system is 
configured to provide 3 county-wide channels and 7 
regional channels. 

11 Spectrum released from the 800-900 MHz band 
reserves, for example, has already been assigned to 
others in the Los Angeles area. Land mobile 


The Sheriff asserts that use of the 39 
MHz frequencies is impractical for 
meeting his portable radio requirements 
due to ambient noise in the Los Angeles 
metropolitan area, propagation 
characteristics, and system design 
considerations. 

10. The Sheriff cites several other 
problems with the existing system: 
during busy periods requests for 
emergency assistance are lost (unheard) 
or unnecessarily delayed; the time to 
dispatch a citizen's request for service 
has risen from 1.2 minutes to over 4 
minutes during busy periods; a recent 
audit has shown that only about 52% of 
arrivals and departures from dispatch 
locations are reported; and requests for 
data inquiries (e.g., computer inquiries 
regarding vehicle registration or driver's 
license information) are unreasonably 
delayed or inhibited, which can severely 
affect officer safety. A notable 
drawback to the Sheriff's current system 
is that there is no compatibility between 
the patrol (39 MHz) and investigative 
(470 MHz) radio systems. In addition, 
the 39 MHz frequencies are not 
compatible with the communications 
systems of other public safety agencies 
in the area. Thus, the system is unable 
to provide either intra-Departmental 
communications or efficient mutual aid 
capability with other public safety 
agencies. 

11. The importance of mutual aid is 
apparent when one understands that 
there are many public safety agencies 
with which the Sheriff must coordinate 
activities, including the Los Angeles City 
Police Department, other municipal 
police departments, the California 
Highway Patrol, the U.S Marshal's 
Office, the U.S. Coast Guard, the Harbor 
Patrol, County Lifeguards, the California 
State Police, and law enforcement 
departments in neighboring counties. 
Coordination with the Los Angeles City 
Police Department is especially 
important because there are certain 
places where the Sheriff's Department 
and the City Police Department have 
jurisdiction over opposite sides of the 
same street.'? Coordination is crucial in 
situations of “hot pursuit” where officers 
are engaged in high speed vehicular 
chases and must cross over from one 
jurisdiction into another. 

12. The Sheriff has outlined several 
situations where an improved 
communications system could have 
saved lives or would have significantly . 


spectrum at 150 MHz, 450 MHz, and 470 MHz has 
also been assigned to others. 

12 The Los Angeles City Police Department 
communications system operates in Channel 20; 
operation in Channels 16 or 19 by the Sheriff would 
easily lend itself to inter-agency communications. 
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assisted in carrying out law enforcement 
activities. For example, in one particular 
incident an officer was slain and 
another wounded severely in a 
confrontation with a suspect, when the 
officers were unable to summon 
assistance due to lack of portable 
radios. The Sheriff also described other 
situations where lack of efficient 
“mutual aid” capability has impaired 
high speed chases of suspects. 

13, The Sheriff has elaborated on the 
criteria which must be considered in 
determining appropriate spectrum for 
his new system: the frequencies must be 
appropriate for portable use (UHF 
spectrum); the spectrum must exhibit 
reliable propagation characteristics; 
proven, reliable, cost-effective, off-the- 
shelf equipment must be available; the 
spectrum must be contiguous or near- 
contiguous such that use by a single 
radio is possible, thereby allowing for 
mutual aid and future growth. He 
projects that 50 channels are needed for 
voice and 5 channels for digital data. 
Portable radios would be equipped with 
automatic digital unit number 
identification, emergency “trigger” aid 
digital voice encryption. He states that 
approximately 4.4 MHz of contiguous 
spectrum are needed to permit base 
stations to be located at virtually any 
point in the county with power up to 
1000 watts and the operation of 50-watt 
mobiles and 5 watt portables anywhere 
in the county.'* The Sheriff further 
states that both portable and mobile 
units must be capable of operating in the 
“talkaround” mode, which allows units 
to communicate with each other directly 
without going through a repeater. This 
feature is said by the Sheriff to be of 
critical importance in operations where 
officers may be out of range of a 
repeater. 

14. The Sheriff has pending 
applications for licenses to operate a 
system such as that described above on 
either UHF TV channels 16 or 19. 
However, the applications do not 
specify the locations of transmitter sites 
and are therefore incomplete. We are 
unaware of any other applications for 
land mobile licenses to operate on the 
channels which are the subject of this 
proceeding. However, we note that 
Orange County, the California Public 
Safety Radio Association and others in 
the Los Angeles region have, in their 
comments, expressed a desire for 


13 See Comments of the Los Angeles County 
Sheriff's Department, February 11, 1985, at 22. In 
summary, the Sheriff requests use of 55 duplex 
channels of 25 kHz channel width, or 2.75 MHz of 
spectrum. The approximately 4.4 MHz of contiguous 
spectrum is requested to allow for standard 3 MHz 
spacing between transmit and receive frequencies. 
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additional public safety frequencies in 
the same band(s) as the Sheriff for 
interagency communications as well as 
for their own communications needs. 


Discussion of Options 


15. The public safety commuity is 
unanimous in its support of immediate 
spectrum relief for Los Angeles County. 
The broadcast commenters, on the other 
hand, argue that relief should be found 
outside the UHF television band or, at 
least, that any decision to make 
spectrum available from the UHF 
television band should await resolution 
of pending dockets dealing with 
allocation of the remaining vacant 
“reserve” spectrum in the 800-900 MHz 
reserve band and long term public 
safety requirements. A discussion of the 
comments on the proposed alternatives 
follows. 


Channel 19 


16. As noted earlier, the Sheriff's tests 
indicated that interference would occur 
to reception of KSCI Channel 18 caused 
by land mobile operation on Channel 19. 
The occurrence of interference would 
depend on a number of variables, such 
as the interference rejection 
characteristics of the individual TV 
receiver, the strength of the desired TV 
signal, and the separation in frequency 
between the land mobile transmitter and 
TV channel. Although the Sheriff stated 
that interference could occur to TV 
receivers within 500 to 1000 feet of a 
mobile transmitter, the Sheriff believes 
that several factors would tend to 
mitigate the actual number of 
occurrences of interference and that the 
interference should not be considered 
“harmful interference.” !4 

17. KSCI-TV, Channel 18 San 
Bernardino, disagrees with the Sheriff 
and maintains that the interference 
would indeed be “harmful interference.” 
It asserts that hand-held transmitters 
operating on the lower portion of 
Channel 19 in the vicinity of Channel 
18's grade B contour would cause 
perceptible interference to television 
receivers located within 2.3 square miles 
of the land mobile transmitter. Since the 
Sheriff's hand-held and mobile radios 
would be used throughout the most 
densely populated regions of the county, 
KSCI reasons that substantial “harmful 
interference” would result. 

18. KSCI notes that the Sheriff's need 
to locate base stations in the county 


14 47 CFR 2.1(c) defines “Harmful Interference” — 
“Any emission, radiation or induction which 
endangers the functioning of a radionavigation 
service or of other safety services or seriously 
degrades, obstructs or repeatedly interrupts a 
radiocommunication service operating in 
accordance with these Regulations.” 


_ without geographic limitations would 


violate the land mobile/TV sharing 
criteria development in Docket 18261.'5 
These criteria, among other things, 
prescribe restrictions on antenna height, 
output power, and spacing between land 
mobile base stations and adjacent 
channel TV transmitters. KSCI argues 
that the technical criteria adopted in 
Docket 18261 should not be disturbed to 
any degree whatsoever without a clear 
demonstration that land mobile use of 
Channel 19 in Los Angeles would not 
cause interference to Channel 18. 

19. Based on the record and our own 
analysis, we believe that operation of 
the Sheriff's planned system on Channel 
19 would indeed cause “harmful 
interference” to reception of KSCI 
Channel 18. The Channel 18 grade B 
signal contour extends over a 
substantial portion of Los Angeles 
County where the Sheriff must operate. 
With the dense population in the area, it 
is likely that substantial numbers of 
viewers would receive interference. We 
agree with the Sheriff that the 
occurrence of interference is a function 
of several variables; however, it is clear 
that interference will occur frequently, 
particularly when one considers that 
mobile and portable transmitters will 
move throughout the county. The 
Sheriff's use of Channel 19 would be 
detrimental to large numbers of people 
presently enjoying an on-the-air TV 
station. It further appears that the extént 
of restrictions needed to avoid 
interference would be so great as to 
represent a sizeable obstacle to 
designing a useful system. Therefore, 
notwithstanding the fact that 
unrestricted use of Channel 19 would 
satisfy all of the Sheriff's operational 
requirements, as delineated earlier, we 
find the potential interference to 
Channel 18 weighs heavily against this 
alternative. 

20. In its Comments and Reply 
Comments, California Broadcasting 
Corporation (CBC), one of the applicants 
for the Channel 16 TV allotment, 
recommends that the Commission allow 
interim use of frequencies from the 
upper portion of Channel 19 pending 
results from the Commission's study of 
long-term public safety needs and that 
the Commission insist upon full 
occupancy of these frequencies before 
considering any additional allocation. 
We did not propose use of frequencies 
from the upper portion of Channel 19 as 
a separate alternative because these 
frequencies are of limited benefit if they 
cannot be paired for duplex use to 


15 See 47 CFR, Part 90, Subpart L; First Report 
and Order, Docket 18261, 23 FCC 2d 323 (1970). 
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permit wide area portable-to-portable 
coverage and to allow a dispatcher to 
transmit and hear portable and mobile 
transmissions simultaneously, 
particularly during emergencies. Land 
mobile equipment used by the public 
safety community today utilizes a 3 
MHz separation between transmit and 
receive frequencies. This separation is 
not possible if the Sheriff is given access 
only to the upper 1.5 MHz or even the 
upper 3 MHz of Channel 19. Thus, we do 
not consider CBC’s recommendations as 
a viable solution to the Sheriff's 
spectrum need, even on an interim basis. 


Channel 16 


21. In the Further Notice, one of the 
additional alternatives we proposed 
was the use of Channel 16. This Channel 
is presently unoccupied in the Los 
Angeles area, but has been allotted to 
Ventura. Two applicants, California 
Broadcasting Corporation (CBC) and 
Channel Islands Television Corporation 
(CITC), are currently engaged in a 
comparative hearing; and earlier initial 
decision was remanded to the 
Administrative Law Judge for further 
hearing.!® that hearing has been 
completed and the Administrative Law 
Judge's decision is pending. The Sheriff 
had earlier suggested that Channel 41, 
recently allotted to Ventura, might serve 
as a substitute for Channel 16. In the 
Further Notice we expressed reluctance 
about the Sheriff's suggestion because it 
would have meant a net loss of one TV 
channel to Ventura. Also, because 
Channel 41 requires use of a different 
transmitter site, we were concerned 
about the equities to CBC and CITC. In 
view of the time and expense of the 


18 Initial Decision, BC Docket Nos 80-698, 80-699, 
FCC &4D-21 (released March 29, 1984). The /nitia/ 
Decision found CBC to be qualified to be a licensee 
of a new UHF TV station in Ventura. CITC was 
found disqualified on the basis of financial and 
other qualifying issues. Consequently, the 
application of CITC was denied and the application 
of CBC was granted. However, based on further 
questions that has been raised, the decision was 
remanded by the Review Board to the presiding 
Administrative Law Judge for further investigation 
of allegations with regard to the qualifications of 
CBC. See Memorandum Opinion and Order, BC 
Docket Nos. 80-698, 80-699, FCC 84R-60 (released 
August 30, 1984). By Memorandum Opinion and 
Order in this docket, FCC 85-326 (released June 27, 
1985) the Commission, in response to an Objection 
to Grant filed by the Sheriff, ordered that any 
construction permit issued for operation on UHF 
television Channel 16 in Ventura, California shall be 
subject to the condition that the Commission may, 
without further proceedings, substitute for Channel 
16 such other UHF television channel as is assigned 
to Ventura, California as a result of any action 
taken in this proceeding. CBC filed a Petition for 
Reconsideration of this action; the Petition was 
denied by Memorandum Option and Order, BC 
Docket Nos. 80-698, 80-699, FCC 85-597, (released 
Nov. 14, 1985). 





applicants in pursuing the Channel 16 
assignment, and because alternatives 
appeared to be available that would not 
adversely affect television, i.e., the split- 
channel alternatives, we tentatively 
concluded that Channel 16 was not a 
desirable alternative. 

22. In his comments, the Sheriff 
reaffirmed his position that Channel 16 
is the preferred alternative. The Sheriff 
maintains that Channel 16 and Channel 
19 are the only options where suitable 
land mobile equipment is available. The 
Sheriff's preference for Channel 16 is 
based on the belief that a suitable 
substitute channel for Channel 16 can be 
made available for television, whereas 
use of Channel 19 by his Department 
would interfere with TV reception on 
Channel 18. He advises that the Further 
Notice overlooked the other channels he 
had suggested which would not result in 
loss of a TV channel to Ventura.!? The 
Sheriff states that, in any event, the 
need to amend the applications to list a 
new transmitter site is not adequate 
justification for withholding Channel 16 
from use by public safety. 

23. The channel substitution issue 
notwithstanding, the Sheriff asserts that 
Ventura is already covered by an 
abundance of over-the-air-TV signals 
and other video media. Reference is 
made to Channel 63 in Oxnard, near 
Ventura, which recently went on the air. 
The Sheriff notes that the signal from 
this station “. . . will place a solid city 
grade signal over the City of Ventura 
and much of Ventura County. . . and 
will thereby provide Ventura County 
with local television service.”1® Several 
public safety groups expressed support 
for the Sheriff's position that Channel 16 
is the best alternative among those the 
Commission proposed but shed no 
additional light on why it would be the 
best choice. KSCI-TV, Channel 18 San 
Bernardino, and KPBS-TV, Channel 15 


San Diego, also support the Sheriff's use 


of Channel 16. 


24. The Board of Supervisors of the 
County of Ventura opposes any shift of 
Channel 16 from TV broadcast to public 
safety use. The Board states that 
Ventura County, which covers an area 
of about 2000 square miles and has a 
population of about a half-million 
people, has long awaited the start of 
local television service. Since the loss of 
Channel 16 could result in further 
delays, the Board urges the Commission 


17 The Sheriff suggests Channels 51, 57, 60, 65, 66, 
and 67 as possible substitutes for Channel 16 
(February 11, 1985 Comments at pp. 40-41). 

18 See Further Comments of the Los Angeles 
County Sheriff's Department, filed June 13, 1985, at 
pp. 18-19. 


to reject use of Channel 16 for public 
safety. 

25. CBC opposes reallocation of 
Channel 16. It believes that any other 
potential channel would be vastly 
inferior to Channel 16 for local 
broadcast purposes, being either short- 
spaced to existing allocations and/or 
exhibiting substantial shadowing within 
the City of Ventura.'* CBC alleges that 
because of these technical shortcomings, 
broadcasting on a substitute channel 
may be economically infeasible. 

26. CBC goes on to argue that a 
substitution may be suspect on legal and 
procedural grounds. It states that it 
would be inequitable and unjust for the 
Commission to expect CBC to undertake 
a new comparative hearing for a 
substituted channel immediately after 
the lengthy and costly hearing in which 
it has already engaged. CBC points to 
the current rulemaking concerning 
“Amendments to the television of 
assignments to change non-commercial 
educational reservations,” MM Docket 
85-41, RM-4684 (March 8, 1985), which 
CBC refers to as “UHF-VHF Swaps.” 
and states that numerous participants in 
that proceeding have suggested that the 
Ashbacker doctrine requires a 
comparative hearing whenever a new 
channel is allocated, regardless of the 
purposes for which the frequency is 
allocated. Finally, CBC argues that to 
reallocate Channel 16 at this time for 
land mobile use by public safety, six 
and one-half years after the cut-off date 
for Channel 16 applicants has passed, 
would undermine the very integrity of 
the Commission's broadcast allocation 
procedures as set out in Part 73 of the 
Rules. 

27. Upon consideration of the 
comments, we find that the detriments 
to the public that might result from use 


‘ of Channel 16 for land mobile purposes, 


specifically public safety needs, rather 
than for television broadcasting, would 
be minimal. First, a substitute 

channel can be made available to serve 
Ventura. Second, it is possible that the 
same transmitter site as proposed by the 
Channel 16 applicants could be used if 
the new channel is short-spaced. The 
question of which substitutes may be 
available and which is the best choice is 
a matter for another proceeding. What is 
most important here is that Ventura will 
not lose a TV channel and it is possible 
the channel substitution can be 


19 Section 73.610 of the Rules specifies minimum 
separation distances between TV stations to 
minimize interference. The minimum separation 
distances between UHF stations are set forth in 
Table IV of § 73.698, known as the table of UHF 
taboos. When a station is located closer than 
the specified minimum, it is referred to as a “short- 
spaced” channel. 
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accomplished with minimal impact on 
the Channel 16 applicants. Although 
CBC has raised the possibility that it 
may not construct a station on a 
substitute channel-if, in its opinion, the 
substitute does not appear economically 
viable, it has offered no information 
about the factors it would weigh in 
making this decision. We appreciate the 
difficulties CBC is experiencing in 
comparing the currently proposed 
station with an uncertain allotment. 
However, the economic viability of any 
channel, whether it be 16 or a substitute, 
is a business matter CBC must judge for 
itself. 

28. We also note that any adverse 
impact on Ventura and on potential 
viewers in Los Angeles County is 
mitigated further by other broadcast and 
programming services now available 
or proposed. As the Sheriff points out, 

a new station has begun operation on 
Channel 63 in Oxnard, and it serves 
Ventura with local programming. Also, 
Channel 41 has been allotted to 
Ventura and applications for it have 
been filed with the Commission. 
Furthermore, other broadcast services 
are delivered over-the-air to the city of 
Ventura and Ventura County. The 
residents of Los Angeles County that 
the Channel i6 applicants propose to 
serve already receive off-the-air service 
from nine commercial and two public 
television stations licensed to Los 
Angeles and from additional stations 
licensed to Anaheim, Corona, San 
Bernardino, and Santa Ana. Thus, the 
community of Ventura or the potential 
viewers in Los Angeles County already 
receive a significant amount of 
broadcast service. 

29. While we acknowledge and 
appreciate the equities regarding the 
Channel 16 applicants, those equities do 
not create any legal impediment to our 
reallocating Channel 16. Section 309 
does not preclude the Commission 
from utilizing rulemakings for the 
orderly conduct of its business and 
from denying applications inconsistent 
with any rules ultimately adopted. 
United States v. Storer, 351 U.S. 192 
(1956). Moreover, applicants, unlike 
licensees, are not protected by 
Section 316.2° Further, despite 
CBC’s suggestion that the cut-off 
rules may incidentally provide 
applicants with protection from 
competing applications, the rules’ actual 
purpose is to ensure efficient processing 


2° Even though these applicants are not 
technically governed by Section 316, their 
participation in this rulemaking has afforded them 
procedural rights equivalent to “notice” and an 
“opportunity to protest,” as provided for in 
that section. 
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by creating a stable pool of 
applicants.2! See Denton Channel 2 

‘ Foundation, Inc., 85 FCC 2d 983, 984 
(1981); Operational Fixed Station 
(Program Transmission), 49 Fed. Reg. 
24135 (56 RR 2d 305, 308-9) (1984), 
appeal denied without opinion sub nom., 
Affiliated Communications 
Corporation v. FCC, No. 83-1871, (D.C. 
Cir. May 6,.1985). The courts have thus 
agreed that the cut-off rules create no 
rights for applicants. See City of Angels 
Broadcasting, Inc. v. FCC, 745 F.2d 656, 
663 n.7 (D.C. Cir. 1984). Finally, even 
existing licensees can be displaced as a 
consequence of spectrum reallocations. 
See, e.g., Direct Broadcgst Satellites, 740 
F.2d 1190, 1209 (D.C. Cir. 1984).?? 
Certainly, mere applicants cannot 
expect greater protection. Cf. Multi- 
State Communications, Inc. v. FCC, 728 
F.2d 1519, 1526 n. 12 (D.C. Cir. 1984). 
When, as in this instance, the public 
interest requires reallocating spectrum 
for different uses, that interest must take 
precedence over the private interests 
of existing applicants.2* 

30. Another issue related to land 
mobile operation on Channel 16 was the 
potential for interference to KGET- 

TV, Channel 17 in Bakersfield. In the 
Further Notice, we stated that, if 
Channel 16 were selected, certain 
restrictions on the Sheriff's operations 
might be necessary in order to 

protect Channel 17 in accordance 

with Docket 18261 protection criteria for 
television/land mobile sharing in the 


21 No application, however, is before us in the 
‘proceeding and no authorization to operate is being 
conferred herein. 

22 Unlike Zenith Radio Corp. v. FCC, 211 F.2d 629 
(D.C. Cir. 1962), we are not choosing between two 
applicants in the same service for the right to 
provide a particular service. Instead, we are, as in 
DBS, determining what service is to be on the 
channel. The later is a policy question properly 
resolved in a rulemaking, not an adjudicatory 
matter. Of course, in the past, we have usually 
attempted to identify adequate substitute channels 
before determining that an existing licensee should 
be displaced. See Transcontinent Television Corp. 
v. FCC, 308 F.2d 339 (D.C. Cir. 18*2); Peoples 
Broadcasting Co. v. United States, 209 F.2d 286 (D.C. 
Cir. 1953). Neither the courts nor this agency, 
however, have ever held that the procedure is 
statutorily required. Rather, the nature of those 
proceedings necessitated that approach. In the DBS 
proceeding, on the other hand, we identified and 
reallocated channels to the displaced OFS 
licensees after the completion of the 
rulemaking which reallocated the channels. The 
Court affirmed that approach. Direct Broadcast 
Satellites, supra at 1212-1214. In any event, in a 
separate, companion proceeding, “In the Matter 
of Amendment of § 73.606(b), Table of Assignments, 
TV Broadcast Stations (Ventura, California)”, Mass 
Media Docket 85-390, the Commission is 
attempting to find an alternative substitute 
channel to Channel 16. 

23 National Association of Independent 
Television Producers and Distributors v. FCC, 602 
F.2d 249, 257 (2d Cir. 1974), citing FCC v. 

Pottsville Broadcasting Co., supra. 


470-512 MHz band. The Sheriff had 
stated that he recognized this 

limitation but felt that because of the 
mountainous region between the City of 
Bakersfield and Los Angeles County, 
terrain shielding could be an effective 
means of protecting Channel 17 

viewers from potential interference from 
land mobile operations in Los Angeles 
County. 

31. KGET-TV filed comments 
expressing concern about how 
adjacent channel interference could 
be averted. KGET-TV states that, if 
the Docket 18261 protection criteria 
were applied, land mobile transmitters 
could not operate within a radius of 
90 miles of its transmitter, which means 
there would be a section of northwest 
Los Angeles County, 45 miles wide, 
where the Sheriff could not operate. 
KGET-TV realizes the rules that form 
the basis of this argument do not 
consider terrain shielding; however, it 
remains skeptical about the degree to 
which terrain shielding would allow the 
Sheriff to operate a viable system 
that could not cause interference to 
Channel 17 viewers. KPBS-TV 
Channel 15 in San Diego states that it 
feels reasonably confident that the 
Sheriff's proposed operation on Channel 
16 would not cause interference to 
reception of its signal. 

32. We note KGET-TV’s concern 
about possible adjacent channel 
interference to Channel 17; however, we 
move forward on the premise that 
Channel 17 will be afforded the 
protection currently provided under the 
rules, absent a finding by the 
Commission that a waiver is in the 
public interest and appropriate.25 We 


24 The basis for KGET’s “90 mile” figure is in 
§ 90.307(d) of the Rules which states “The minimum 
distance between a land mobile base station which 
has associated mobile units and a protected 
adjacent channel television station is 90 miles.” 
Since Los Angeles County is 45 miles away, a 45- 
mile swath results. The cited rule, however, 
assumes the “associated mobiles” (and fixed-site 
control stations) will be located as much as 30 miles 
closer to the protected TV station or as close as 60 
miles from KGET. See § 90.305 (b) and (c). Thus the 
rules would permit mobile and control stations with 
as much as 200 watts power to within 15 miles of 
the county line at its nearest point to KGET. As for 
base stations, current rules allow base stations with 
up to 1000 watts power with an antenna height of up 
to 100 feet above average terrain as close as 60 
miles from the protected TV station. See § 90.307(a) 
and associated Table E. Current rules therefore 
would permit base stations and mobiles, but not 
associated with each other, with 15 miles of the 
county line at its nearest point to KGET, even if 
there were no terrain shielding. We note that the 
Sheriff plans to operate 50 watt mobiles rather than 
the 200 watt mobiles envisioned by the rules. 

26 The Sheriff acknowledges that the spacing 
requirement of § 90.307(d) would preclude the use of 
Channel 16 in the northernmost part of Los Angeles 
County, where the population is sparse. The Sheriff 
believes that the spacing can be reduced due to 
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also note that the adjacent channel 
interference problem from 16 to 17 is far 
less severe than from 19 to 18. In the 
former case we are dealing with limited 
and minimal interference in the fringes 
of the TV coverage area, and in the 
latter case we are dealing with a 
situation of constant and significant 
interference resulting from the 
substantial overlay of the TV and 

land mobile service areas. 

33. In light of the above discussion, we 
find that Channel 16 is indeed a 
preferable option. It would satisfy the 
Sheriff's requirements and provide 
additional spectrum for public safety in 
the Los Angeles area. The people of 
Ventura would not forfeit a TV 
station. The possibility exists that the 
present Channel 16 applicants could 
use the same transmitter site (as 
described in their applications) for a 
substitute channel. Existing 
interference protection criteria can be 
satisfied. 


Split-Channel Alternatives—Channel 
19/15 and Channel 19/14 


34. As indicated earlier, the Further 
Notice include two split-channel 
alternatives where portions of two 
different TV channels would be used. 
These alternatives made use of the fact 
that interference to adjacent channel TV 
reception varies depending on which 
portion of a channel is used for land 
mobile operation. Thus, a land mobile 
system can sometimes be designed 
where it otherwise could not operate if 
the entire TV channel were to be 
used. Split-channel land mobile 
equipment is in use today for common 
carrier service in certain cities. We 
speculated that split-channel operation 
might offer a solution in the instant case. 
The first split-channel alternative we 
proposed would utilize frequencies from 
the upper portion of Channel 19 and 
from the lower portion of Channel 15. 
The second split-channel alternative 
would utilize frequencies from the upper 
portion of Channel 19 together with 
Channel 14 frequencies presently 
assigned to the Sheriff. This would 
allow the Sheriff to double the ten 
channel-pairs he presently has in TV 
Channel 14, by pairing each of the 
twenty Channel 14 frequencies with a 


terrain shielding. See n. 24, supra. If the transmitter 
sites ultimately selected by the Sheriff do not meet 
the spacing required in § 90.307(d), the Sheriff must 
request a waiver and submit appropriate 
justification to the Private Radio Bureau in 
connection with pursuing applications for licenses. 
The justification may include measurements of the 
Channel 17 signal strength in the affected area, or 
an analysis based on reduced power and site 
selections, or other information as may be relevant. 





matching frequency in Channel 19. 

The resulting 20 channel pairs, however, 
would be considerably less than the 55 
channels required by the Sheriff. 
However, it was envisioned that this 
might provide short-term relief for the 
Sheriff while alternative long-term 
solutions for public safety needs are 
considered by the Commission in other 
proceedings. 

35. The commenters were 
unanimous in their opposition to the 
split-channel alternatives. The Sheriff 
and public safety groups objected on the 
ground that equipment is not available 
that satisfies public safety requirements. 
Broadcasters and TV manufacturers 
objected because there are questions 
about potential interference. We note 
also that several U.S. Congressmen from 
the Los Angeles area were opposed to 
the split-channel alternatives, and 
agreed with the views advanced by the 
Sheriff. 

36. The Sheriff advises that the split- 
channel equipment he is aware of would 
not be satisfactory for the needs of 
public safety.2® Whereas some split- 
channel equipment is available for other 
services, i.e., common carrier, none is 
available for public safety uses. 
Consequently, the equipment that is 
available does not have the features 
necessary for a modern law enforcement 
communications system, such as 
automatic triggering and digital voice 
encryption. Nor has it been 
demonstrated that such equipment is 
capable of withstanding the rigors of 
public safety use. Most important, a split 
channel system would be unique and 
different from the communication 
systems of other public safety agencies 
in the Los Angeles region and would not 
permit intercommunications with other 
departments. Furthermore, important 
features such as “talk-around” could not 
be accomplished in a split-channel 
system without constructing specialized 
and more costly equipment, such as 
portables that employ two separate 
transmitters. 

37. Even if the necessary equipment 
could be built, the Sheriff argues that 
there are only a limited number of 
potential suppliers and the equipment 
must be custom ordered. This raises 
serious concern about the availability of 
replacement parts. Of particular concern 


26 Following release of the Further Notice, the 
Sheriff wrote to the FCC Chief Scientist requesting 
information on split-channel equipment on 
the market. The Chief Scientist responded by 
letter dated May 17, 1985, informing the Sheriff of 
two known pieces of equipment. The letter 
indicated that the equipment information given 
did not represent a thorough search nor was it 
intended that the equipment would satisfy the 
Sheriff's needs. : 


to the Sheriff is his need to fit into a 
somewhat inflexible budget cycle and 
the cost to the taxpayers of financing a 
system dependent upon specially 
designed equipment. In summary, 
the Sheriff posits that the split-channel 
options are unacceptable solutions 
because they would call for use of - 
equipment which does not exist and 
which would take time to develop at 
unknown cost and unproven reliability. 

38. Several parties also questioned 
whether interference would result using 
the split-channel alternatives. The 
Consumer Electronics Group of the 
Electronics Industries Association, 
which represents manufacturers of 
TV receivers, claims that the results of 
the Sheriff's study of adjacent channel 
interference to Channel 18 caused by 
operation of land mobile equipment on 
Channel 19, which formed the basis 
in part for the split-channel alternatives, 
cannot be used to determine the 
potential for interference to the upper 
adjacent TV channel. This, EIA says, is 
due to the asymmetrical nature of TV 
broadcast signals and the corresponding 
design of TV receivers. The Association 
of Maximum Service Telecasters and 
the National Association of 
Broadcasters join in questioning this 
point. They also express concern that 
any decision here may prejudice the 
outcome of the Commission's pending 
reevaluation of land mobile/UHF TV 
sharing criteria.27 

39. KPBS-TV Channel 15 in San 
Diego opposes public safety operation 
on Channel 19/15 due to concern about 
co-channel interference. KPBS does not 
believe that the Sheriff's tests show that 
no interference would occur from 
operation on the upper portion of 
Channel 15. Similarly, the Sheriff has 
expressed an interference concern about 
the Channel 19/14 alternative. The 
Sheriff feels that this alternative would 
result in mutual interference with co- 
located existing systems operated by 
Los Angeles County in the fire radio 
service on Channel 14 frequencies. 
In addition, the Sheriff objects to the 
Channel 19/14 alternative because it is 
only an interim solution. The Sheriff 
asserts that Los Angeles County 
does not have the resources to 
construct new communications systems 
repeatedly. 

40. In light of the questions about 
the ready availability of suitable 
equipment and about interference to 
television broadcast reception, we 
conclude that our split-channel 
proposals do not offer a viable 


27 See Notice of Proposed Rule Making in 
General Docket No. 85-172, FCC 85-289, adopted 
May 31, 1985, 50 FR 25587 (June 20, 1985). 
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solution at this time. It would be an 
unreasonable burden to require the 
Sheriff to attempt to have custom-built 
equipment designed and developed. 
Even if equipment could be built for the 
Sheriff, there is no avoiding the fact that 
it would be incompatible with other 
communications systems in the area, 
thus impairing mutual aid 
capability—a feature which we 
consider of critical importance in light 
of the need for the various departments 
to assist and interact with one another. 
Accordingly, we find there are strong 
reasons against either of the split- 
channel alternatives. 


Other Options 


41. From the time this proceeding 
began, we sought to examine all viable 
options. For completeness of the 
record we wish to note some of the 
other possibilities that have been put 
forward. Several groups, most notably 


* the National Association of 


Broadcasters, have suggested the 
Commission put off a decision in this 
matter and await the outcome of other 
proceedings examining ways of 
accommodating the needs of public 
safety. Specifically, it has been 
suggested that solutions may be possible 
in the various proceedings for allocating 
the land mobile reserve spectrum at 800 
MHz or in the recently initiated 

study of further spectrum sharing 
between land mobile and TV 
broadcasting in certain sections of the 
UHF television spectrum.?® The 

Sheriff opposes these options because 
they do not present immediate solutions. 
Moreover, the Sheriff is skeptical about 
the suitability of frequencies in the 

800 MHz region for public safety use due 
to such factors as reduced coverage area 
necessitating additional transmitter 
sites, multipath fading and other 
considerations. 

42. Although commenters have 
pointed to the 800-900 MHz land mobile 
reserve band as a potential source of 
spectrum for Los Angeles County, we do 
not believe these frequencies are 
appropriately considered at this time, 
because we cannot predict precisely 
when we will act to provide spectrum 
for public safety use from the reserve 
band, and we cannot predict what 
spectrum will be given to public 
safety.2® Until we decide which 


28 Ibid. 

2° We do not accept the Sheriff's arguments that 
800-900 MHz frequencies are not suited for public 
safety use. The actual experience of licensees 
using frequencies in this region of the 
spectrum shows that they are comparable to 
those in the lower UHF television band sought by 

Continued 
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frequencies will be allocated for private 
land mobile use, we believe it would 
not be appropriate or advisable to 
authorize construction of an extensive 
mobile system on 800-900 MHz 
-frequencies that could ultimately be 
allocated for other services.*° Also, 
until we act on the proposals for 
allocating the reserve band, 
manufacturers are unlikely to develop 
new mobile equipment for the band. 
Thus, special relief for reserve band 
frequencies probably would not provide 
timely relief. Moreover, once we 
complete our reserve band allocation 
proceedings, there may be additional 
delays before the spectrum allocated for 
public safety can actually be used. 
Furthermore, as previously noted, the 
projected demand in Los Angeles for 
public safety alone is substantial and 
therefore not likely to be totally 
satisfied by pending allocations for the 
private land mobile radio services. 

43. As discussed in paragraph 6 of the 
Notice, we also considered the 
possibility of operation in the 216-225 
MHz band. This possibility was opposed 
by the Amateur Radio Relay League 
because it would have a serious impact 
on amateur radio operations in the 220- 
225 MHz band. Spectrum from the 216- 
225 MHz band is not feasible because 
land mobile equipment is not available 
at these frequencies and is not likely to 
be developed for a single customer ° 
within a reasonable time and at 
reasonable cost. Nor is the spectrum 
vacant. Also, if operation were 
permitted in the 216-225 MHz band, 
restrictions would be required in | 
order to protect TV Channel 13 (210-216 
MHz 


44. Finally, we have considered 
whether various advance technologies, 
such as trunking and amplitude 


the Sheriff. Furthermore, the most versatile and 
operationally efficient land mobile equipment being 
manufactured today is being manufactured for 
the 800 MHz band. The real problem with these 
frequencies is their timely availability for an 
urgent public safety need. 

3° There are outstanding proceedings in which we 
will decide the ultimate disposition of the reserve 
spectrum at 800-900 MHz. See Notices of 
Proposed Rulemaking in Geri. Docket 84-1233, 
“In the Matter of Amendment of Parts 2, 15, 90 of 
the Commission's Rules and Regulations to 
Allocate Frequencies in the 896-902 MHz and 935- 
941 MHz Bands for Private Land Mobile Use,” 50 FR 
1582 (January 11, 1985), in Gen. Docket 84~1234, “In 
the Matter of Amendment of Parts 2, 22 and 25 of 
the Commission's Rules to Allocate Spectrum for, 
and to Establish Other Rules and Policies 
Pertaining to, the Use of Radio Frequencies in a 
Land Mobile Satellite Service for the Provision of 
Various Common Carrier Services,” 50 FR 
8149 (February 28, 1985), and in Gen. Docket 64- 
1231, “In the Matter of Amendment of Parts 2 and 22 
of the Commission's Rules Relative to Cellular 
Communications Systems,” 50 FR 3809 (January 
28, 1985). 


companded single sideban, may offer 
solutions for Los Angeles County public 
safety requirements. These technologies 
are not currently available for private 
radio service use in the 470-512 

MHz band. Even if more spectrum 
efficient equipment were to become 
available soon in this frequency 

band, its performance under actual 
operating conditions would remain to be 
demonstrated. The Sheriff has shown 
that the situation in Los Angeles 
requires immediate attention; action 
has already been delayed considerably 
in studying possible remedies. Under 
these circumstances advanced 
technologies do not appear to be a 
viable solution here. We stress, 
however, that we expect to resolve 
most spectrum congestion problems 

of the future by requiring the 
implementation of more efficient 
technologies, not by reallocating 
additional spectrum in individual 
cases. Further, we expect new and 
more efficient technologies to provide 
any future spectrum relief required by 
the Sheriff. 


Decision 


45. After considering the need for 
spectrum for public safety radio 
communications in Los Angeles and 
the spectrum options before us, we have 
concluded that we should make 
spectrum available and that we should 
do so by allocating Channel 16 to the 
land mobile public safety service. 

We reach this decision only after 
considerable effort to find a solution 
that would make an effective law 
enforcement radio system possible 
without adversely affecting any 
broadcast interest or television viewers, 
existing or prospective. 

46. The Sheriff has shown that Los 
Angeles County's spectrum problem 
leaves him with an outmoded and 
inadequate radio system and, thus, 
impairs his ability to carry out his 
responsibilities. The problems he faces, 
as a result of not being able to 
modernize his system and of not being 
able to equip patrol officers with 
portable, hand-held radio units, are 
more than inconveniences. They affect 
the public safety and the safety of 
his officers. No one disputes this, just as 
no one disputes the critical 
importance of radio communications 
to the public safety community 
generally. In concluding that we should 
act now to provide public safety 
spectrum relief in Los Angeles County, 
we have considered all the alternatives 
proposed in our Notice and Further 
Notice along with the arguments against 
proceeding now if there will be an 
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adverse impact on the television 
broacast service. We believe the record 
before us compels us to act and, 

with respect to the actual relief 
available, we find that Channel 16, on 
balance, is the best choice. 
Consequently, we are allocating 
Channel 16 in Los Angeles to the Land 
Mobile Service for use by the Public 
Safety Pool. : 

47. As discussed earlier, neither 
of the split-channel alternatives offer 
a viable solution. They would place an 
unreasonable burden on the Sheriff 
because the necessary equipment is not 
available. Further, this would not 
permit the Sheriff to communicate with 
other departments. There are concerns 
about interference to television 
reception. The channel 19/14 
alternative would provide at most an 
interim solution. Accordingly, we 
decline to adopt either of the split- 
channel proposals. 

48. This leaves the other two options 
discussed in the Further Notice—TV 
Channel 16 or Channel 19. Before going 
further, we wish to emphasize that 
if there were any other viable option 
available with no impact on TV 
broadcast or the Channél 16 
applicants, we would exercise it. In 
weighing the potential impact of using 
Channel 16 versus Channel 19, it is clear 
that there would be far greater negative 
impact if Channel 19 were selected. As 
pointed out previously, selection 
of Channel 19 would cause 
widespread interference from the 
Sheriff's planned system to an 
existing television station, to the 
detriment of large numbers of people 
as well as the station. In the case 
of Channel 16, we are dealing with a 
station that is not yet licensed or on 
the air. We also have the knowledge 
that a substitute channel can be 
made available which will serve 
Ventura. In addition, to minimize any 
inequities to the Channel 16 
applicants, we have stated that we will 
attempt to find a substitute channel 
which can retain the same transmitter 
location by being short-spaced. 
Therefore, we believe that Channel 16 is 
clearly a far less burdensome option 
than Channel 19. 

49. We have weighed the need for 
spectrum relief for public safety in 
Los Angeles against any potential 
impact on the applicants for Channel 16 
and the people of Ventura. The 
Communications Act charges us 
with making decisions in the public 
interest. The Act further charges us 
with “the responsibility to promote the 
safety of life and property,” a 
responsibility that Congress reiterated 
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when adopting the Communications 
Amendments Act of 1982.5! When 
interests conflict, as they do here, the 
public interest must be 

paramount.*? 

50. On the one hand, we must 
consider the need of Los Angeles 
County residents for an effective law 
enforcement service, and the role that 
public safety mobile 
communications plays in meeting this 
need. The need is critical and the role 
substantial. On the other hand, as 
elaborated earlier, the impact on the 
Channel 16 applicants and people of . 
Ventura, if Channel 16 were to be 
allocated for public safety, is 
minimized by the facts that a substitute 
channel can be made available to 
serve Ventura, the present Channel 16 
applicants may be able to use the same 
transmitter site, and Ventura is already 
served by a host of TV services. On 
balance, we find that allocation of 
Channel 16 to public safety in Los 
Angeles is in the public interest. - 

51. In a companion item, we will 
make a specific proposal that will reflect 
our best effort to find a substitute for 
Channel 16 offering the maximum 
flexibility with respect to site selection 
and population coverage.** The specific 
procedures for implementing such a 
substitution will be addressed in 
that proceeding. In response to CBC’s 
concern about having to start the 
comparative process over with a new 
cut-off date for applications, we will not 
penalize the current Channel 16 
applicants for the time and effort 
expended thus far in prosecuting their 
applications. After carefully weighing 
the various policy considerations 
voiced by commenters in this 
rulemaking proceeding, we conclude 
that the public interest fully justifies 
limiting eligibility for any newly 
allotted Ventura channel to the 
displaced Channel 16 applicants. 
Those applicants will therefore be 
asked to inform us whether they wish 
to pursue their applications on the 
substitute channel. If both applicants 
fail to state their intention to apply 
then the newly allotted channel would 
be opened up to other applicants. We 
will keep the CBC and CITC 


31 47 U.S.C. 332{a); H.R. Rep. No. 765, 97th Cong., 
2nd Sess. 52 (1982). See generally Neighborhood 
TV Company, Inc. v. F.C.C., 742 F.2d 629, 642-643 
(D.C. Cir. 1984); National Association of 
Broadcasters v. F.C.C. 740 F.2d 1190, 1213 (D.C. Cir. 
1984). 

32 See generally Writers Guide of America, 
West, Inc., v. FCC 609 F.2d 355, 362 (9th Cir. 1979), 
cert. denied, 449 U.S. 824 (1980). 

33 See Notice of Proposed Rulemaking in Mass 
Media Docket No. 85-390, FCC 85-642, adopted 
December 10, 1985, 50 Fed. Reg. 52806 (Dec. 26, 
1985} 


applications pending for consideration 
once a substitute channel is allotted 
so that the hearing on the applicants’ 
qualifications in California 
Broadcasting Corporation, et al., 
Dockets 80-698, 80-699, can continue 
without interruption. 

52. To effect this reallocation, we are 
amending the Table of Allocations in 
Part 2, the Table of Assignments in Part 
73, and Subpart L in Part 90 of the 
Commission's Rules by deleting Channel 
16 from the list of channels available for 


. broadcasting in Ventura and by 


adding Channel 16 to the list of 
frequencies available for land mobile 
use in Los Angeles, limiting its 
availability to the Public Safety Pool. 
Somewhere in this spectrum, we expect 
to be able to provide for the 55 duplex 
channel system described by the Sheriff. 
We will also accept applications for 
Channel 16 frequencies from public 
safety eligibles in accordance with the 
procedures in Part 90. 

53. The Sheriff has stated that “It 
is our intention, if granted the 
frequencies requested, to abandon 
practically all of the frequencies we 
currently employ upon migration to 
the new system.” ** We expect the 
Sheriff to abide by this commitment 
and to vacate his existing frequencies to 
the greatest extent possible in the 
interests of spectrum efficiency, as 
soon as his new system is 
operational.*® 


Final Regulatory Flexibility Analysis 


54. Pursuant to section 605 of the 
Regulatory Flexibility Act of 1980, 
Pub. L. 96-354, we find that the 
action herein will not have a 
significant impact on a substantial 
number of small businesses. It does not 
displace anyone assigned to the 
spectrum being reallocated and only 
provides spectrums which is currently 
unused by its assigned service, for use 
by public safety. Providers of 
equipment for public safety uses 
may be small businesses, and, in this 
regard, the action has a positive impact. 


Paperwork Reduction Act Statement 


. 55. The decision contained herein 
has been analyzed with regard to the 
Paperwork Reduction Act of 1980 and 
found to contain no new or modified 
form, information collection, and/or 
recordkeeping, labeling, disclosure or 
record retention requirements, and will 


* See Petition of the Sheriff of Los Angeles 
County, September 1981, at p. 18. ° 

** The Sheriff may have need for continued use 
of at least some of his 39 MHz frequencies to 
achieve coverage in some mountainous areas. 
The Sheriff is expected, in that case, to explain 
what frequencies are required and why. 
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not increase or decrease burden 
hours imposed on the public. 


Ordering Clauses 


56. Accordingly, it is ordered that, 
Parts 2, 73, and 90 of the Commission's 
Rules are amended as set forth in 
Appendix B attached hereto effective 
March 3, 1986. The authority for this 
action is found in sections 4{i) and 303(r) 
of the Communications Act of 1934, as 
amended, 47 U.S.C. 154{i) and 303(r). 

57. It is further ordered that, the 
pending applications of Channel 
Island Television Corporation and 
California Broadcasting Corporation for 
Channel 16, Ventura, California, are to 
be held pending subject to the outcome 
of a separate proceeding to replace 
Channel 16 with another allotment. 

58. It is further ordered that, the 
Secretary shall send copies of the 
Report and Order, to the following 
applicants for Ventura, California, 
Channel 16: 


1. California Broadcasting Corporation, 
223 E. Thousand, Oaks, Thousand 
Oak, California 91360 

2. Channel Islands Television 
Corporation, 10635 Riverside Drive, 
Toluca Lake, California 91602 


59. It is further ordered that this 
proceeding is terminated. 

60. For further information 
concerning this action, contact Mr. 
Julius Knapp at (202) 653-8108 or Mr. 
Donald Precure at (202) 653-8117, of 
the Office of Science and Engineering. 


Federal Communications Commission. * 
William J. Tricarico, 
Secretary. 


* See Attached Statement of Commissioner 
Quello following Appendices A and B. 


Appendix A 


Commenters on the Notice of Proposed 

Rulemaking: 

American Petroleum Institute, Central 
Committee on Telecommunications 

Associated Public-Safety Communications 
Officers, Inc. 

Association of Maximum Service 
Telecasters* 

California Broadcasting Corporation** 

California Public-Safety Radio 
Association, Inc. ‘ 

California Peace Officer's Association 

California Public-Safety Radio 
Association, Inc. 

City of Glendora 

City of Pasadena 

City of San Buenaventura 

County of Los Angeles, Board of Supervisors* 

County of Orange, California 

Letters of endorsement attached from: 

City of Santa Ana, City of Garden 


*Filed comments and reply comments. 
**Filed reply comments only. 
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Grove, City of Irvine, City of 
Orange, City of Ahaheim 
County of Riverside 
County of San Bernardino 
County of Ventura, Board of Supervisors 
Electronic Industries Association, Consumer 
Electronics Group 
International Association of Chiefs of Police 
International Association of Fire Chiefs, Inc. 
International Municipal Signal Association 
KGET TV, Inc. (Channel 17 Bakersfield)** 
KSCI, Inc. (Channel 18, San Bernardino)* 
Los Angeles County Police Chief's 
Association 
Los Angeles County Sheriff's Department* 
Los Angeles Police Department 
National Association of Broadcasters* 
National Translator Association 
Pasadena Police Department 
Pomona Police Department 
Special Industrial Radio Service 
Association, Inc. 
Comments on the Further Notice of 
Proposed Rulemaking were Filed by: 
Association of Federal Consulting Engineers 
Association of Maximum Service Telecasters 
Beverley Hills Police Department 
California Public-Safety Radio 
Association, Inc. 

Consumer Electronics Group, Electronic 
Industries Association 

County of Orange 

Glendale Police Department 

KPBS-TV Channel 15 San Diego 

Los Angeles County Chiefs of Police 
Association 

Los Angeles County Sheriff's Department 

National Association of Public Television 
Stations 

National Association of Broadcasters 

Pasadena Police Department 

Raymond C. Trott Consulting Engineers, Inc. 

Station KSCI-TV, Channel 18, San 
Bernardino 

Santa Monica Police Department 

Society of Broadcast Engineers 


Reply Comments on the Further Notice of 
Proposed Rulemaking were Filed by: 

Association of Maximum Service Telecasters 

California Broadcasting Corporation 

Consumer Electronics Group 

Electronic Industries Association 

County of Los Angeles 

County of Orange 

County of Ventura Board of Supervisors 

County of Ventura Communications Dept. 

Honorable Glenn M. Anderson 

Honorable Anthony C. Beilenson 

Honorable Howard L. Berman 

Honorable Alan Cranston 

Honorable Julian C. Dixon 

Honorable Robert K. Dornan 

Honorable David Dreier 

Honorable Bobbi Fiedler 

Honorable Mervyn M. Dymally 

Honorable Augustas F. Hawkins 

Honorable Duncan L. Hunter 

Honorable Mel Levine 

Honorable Jerry Lewis 

Honorable Daniel E. Lungren 

Honorable Matthew G. Martinez 

Honorable Carlos J. Moorhead 

Honorable Edward R. Roybal 

Honorable William M. Thomas 


Honorable Esteban Edward Torres 
Honorable Henry A. Waxman 

Honorable Pete Wilson 

International Association of Chiefs of Police 
KGET-TV Channel 17 Bakersfield 
KPBS-TV Channel 15 San Diego 

Los Angeles County Sheriff's Department 
Major City Chiefs of Police Association 
National Association of Broadcasters 
Ventura County Sheriff's Department 


Appendix B 


A. Part 2 of Chapter I of Title 47 
of the Code of Federal Regulations is 
amended as follows: 

1. The authority citation in Part 2 
continues to read: 


Authority: Secs. 4, 303, 48 Stat. 1066, 1082 
as amended; 47 U.S.C. 154, 303. 


PART 2—FREQUENCY ALLOCATIONS 
AND RADIO TREATY MATTERS; 
GENERAL RULES AND 
REGULATIONS—[AMENDED] 


2. In § 2.106, the list of footnotes 
following the allocation table is 
amended by revising footnote NG66 as 
follows: 


§ 2.106 Table of Frequency Allocations. 


* ~ * * * 


Non-Government Footnotes 


* * * * * 


NG66 The frequency band 470-512 
MHz is allocated for use in the 
broadcasting and land mobile radio 
services. In the land mobile services it is 
available for assignment in the domestic 
public, public safety, industrial, and 
land transportation radio services at, or 
in the vicinity of 13 urbanized areas of 
the United States, as set forth in the 
table below. Additionally, in the land 
mobile services, TV Channel 16 is 
available for assignment in the public 
safety radio services at, or in the 
vicinity of Los Angeles. Such use in the 
land mobile services is subject to the 
conditions set forth in Parts 22 and 90 of 
this chapter, CFR 47. 
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B. Part 73 of Chapter I of Title 47 of 
the Code of Federal Regulations is 
amended as follows: 

PART 73—RADIO BROADCAST 
SERVICES 


1. The authority citation in Part 73 
continues to read: 

Authority: Secs. 4 and 303, 48 Stat. 1666, as 
amended: 47 U.S.C. 154, 303. Interpret or 
apply secs. 301, 303, 307 48 Stat. 1081, 1082, as 
amended, 1083, as amended, 47 U.S.C 301, 
303, 307. Other statutory and executive order 
provisions authorizing or interpreted or 
applied by specific sections are cited to text. 


§ 73.606 [Amended] 


2. The table in § 73.606(b) is amended 
by revising the entry for Ventura. 


* * *. * - 


CALIFORNIA 


Channel No. 


C. Part 90 of Chapter I of Title 47 of 
the Code of Federal Regulations is 
amended as follows: 


PART 90—PRIVATE LAND MOBILE 
RADIO SERVICES 


1. The authority citation in Part 90 
continues to read: 

Authority: Secs. 4, 303, 48 Stat., as 
amended, 1066, 1082; 47 U.S.C. 154, 303 unless 
otherwise noted. 


§ 90.303 [Amended] 


2. The Table in § 90.303 is amended by 
adding a footnote for Los Angeles: 


FREQUENCY AVAILABILITY FOR LAND MOBILE 
USE 


. * * . 


Los Angeles, Calif. ....ccsccc.s0- 


* Channel 16 is available in Los Angeles for use by public 
safety users. 


* * 


§ 90.311 [Amended] 


2. The Table in § 90.311 is amended by 
adding Channel 16 to the entry for Los 
Angeles as follows. Channel 14 and 20 
are reprinted for the convenience of the 
reader. 





FREQUENCIES ASSIGNED IN SERVICE POOLS 


Public Safety Pool 
Maintenance and 
Forestry Conservation 
Radio Service 
Base and 4 
Mobile Mobile 


470.3125 473.3125 


to to 
471.1375 474.1375 


482.0125 485.0125 
to to 
484.9875 487.9875 


506.3125 509.3125 
to to 
507.2625 510.2625 


Concurring Statement of Commissioner James 
H. Quello 


December 10, 1985. 


In re: The Report and Order Amending Parts 
2, 73, and 90 of the Commissioner's Rules 
and Regulations to Allocate Additional 
Channels in the Band 470-512 MHz for 
Public Safety and Other Land Mobile 
Services (the reallocation of Ventura, 
California’s UHF-TV Channel 16 to the 
Los Angeles County Sheriff's 
Department). 


In 1984, I “reluctantly” concurred with the 
majority in adopting the Notice of Proposed 
Rulemaking seeking a solution to the Los 
Angeles County Sheriff's Department's need 
for spectrum. I questioned the need for 
interim relief as expressed by the Sheriff, as 
well as the appropriateness of the proposals 
contained in the NPRM. 

Today, I reluctantly concur to the Report 
and Order reallocating Channel 16 from 
Ventura to meet public safety needs of Los 
Angeles, or more specifically, to meet the 
needs of the Los Angeles County Sheriff's 
Department. My reluctance in concurring 
should not be interpreted as a strike against 
public safety. Both Congress and this 
Commission have long recognized the 
important role of public safety services and 
the need for adequate spectrum to provide 
these services, for example (see PR Docket 
84-232). My reluctant concurrence instead 
addresses the Report and Order's 
endorsement of inefficient spectrum use. 

The real need for the Los Angeles County 
Sheriff, the need for spectrum to 
accommodate new portable hand-held units, 
can be met in part by reconfiguring the 
existing radio system to accommodate 
spectrum-efficient equipment. I am told that 
such equipment is available today and would 
not require the use of new, untested 
technology. Spectrum efficient equipment 
may prove to be somewhat more costly and, 
in the specific case of the Sheriff, may not 
provide for all that was requested. The long 
term benefits of greater spectrum use and 
efficiency, however, must be taken into 
consideration not only by the L.A. County 
Sheriff's Departmer.t, but also by all those in 
the public safety community. 


Further, today’s action in effect rewards a 
failure to plan for the future and a lack of 
foresight to obtain additional frequencies 
when they were available.' EarlyonI _ 
questioned the claim made by the Sheriff's 
office concerning congested spectrum, since 
our own Field Operations Bureau's analysis 
indicated otherwise. Nontheless, the 
possibility of spectrum congestion would 
indicate an even more dire need to utilize 
existing and future spéctrum allocations in an 
efficient manner. 


I am concerned that the Order adopted 
today will send the wrong message to the 
public safety community that communication 
needs be met by just acquiring additional 
spectrum. This is the wrong message. Public 
safety licensees like all licensees must come 
to grips with the excessive demands being 
placed on limited spectrum. To accommodate 
legitimate demands, more efficient use of the 
spectrum must be made. Because my 
colleagues have assured me that the situation 
of the Los Angeles County Sheriff's 
Department is unique, I am convinced that 
the public interest needs of the residents of 
Los Angles County warrant my concurrence 
with the Order. Furthermore, the length of 
time the Commission has taken to address 
the needs of the Sheriff has been excessive, 
thereby creating a greater urgency to provide 
spectrum relief. 

The applicants for Channel 16 will be 
disserved by reallocating Channel 16 to the 
public safety service in Los Angeles. The 
Commission must share the blame for this 
disservice. Applicants for Channel 16 have 
been in hearing for approximately five years 
adding the unacceptable burdens of delay 
and uncertainty to an already lengthy 
comparative proceeding. Nonetheless, the 
Mass Media Bureau has made a significant 
effort to find a reasonable substitute for 
Channel 16 that will provide service to the 
citizens of Ventura. 

For the reasons enumerated above, I 
concur. 

[FR Doc. 86-1983 Filed 2-3-86; 8:45 am] 


SILLING CODE 6712-01-M 


1 See Second Report and Order in Docket No. 
18262 (an inquiry relative to the future use of the 
frequency band 806-960 MHz and amendment of 
Parts 2, 18, 21, 73, 74, 89, 91, and 93 of the rules 
relative to operations in the land mobile services 
between 806 and 960 MHz), 46 FCC 2d 752 (1974), 
reconsidered, Memorandum Opinion and Order, 
Docket No. 18262, 51 F.C.C.2d 945 (1975); and 
Second Report and Order in PR Docket No. 79-191 
(amendment of Part 90 of the Commission's Rules to 
release spectrum in certain MHz bands and to adopt 
rules and regulations which govern their use; and 
amendment of the Commission's Rules to facilitate 
authorization of wide-area mobile radio 
communication systems; and action concerning the 
multiple licensing of 800 MHz radio systems; and 
amendment of the Commission's Rules to allow 
transmission of non-voice signals at 800 MHz), 90 
F.C.C.2d 1281 (1982). 
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47 CFR Part 15 


[Gen. Docket No. 85-129; RM-4427: FCC 
86-33] 


Amendment to the Rules To Permit the 


Operation of Low Power 
Communication Devices 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


summary: The FCC amends Part 15, 
Subpart D of its Rules to allow the 
operation of low power communication 
devices in the 1.6 to 10 MHz band in 
response to a petition filed by the Knogo 
Corporation (RM-4427). The intended 
effect is to provide additional 
frequencies for low power 
communication devices, including 
wideband and/or swept frequency 
systems. 

EFFECTIVE DATE: March 3, 1986. 


ADDRESS: Federal Communications 
Commission, Washington, DC 20554. 
FOR FURTHER INFORMATION CONTACT: 
Liliane Volcy, Office of Science & 
Technology, Washington, DC 20554, Tel: 
(202) 653-7316. 

SUPPLEMENTARY INFORMATION: 


List of Subjects in 47 CFR Part 15 


Communications equipment, Labeling, 
Radio, Reporting requirements. 


Report and Order 


In the matter of the amendment of Part 15 
of the Commission's Rules to permit the 
operation of low power communication 
devices in the 1.6-10 MHz band; Gen. Docket 
85-129, RM-4427. 

Adopted: January 14, 1986. 

Released: January 23, 1986. 

By the Commission. 


Introduction and Summary 


1. This proceeding was initiated in 
response to a petition for rule making 
filed by the Knogo Corporation (Knogo) ' 
with respect to the Commission's Rules ? 
affecting the operation of wideband 
swept frequency field disturbance 
sensors *(WBSS) in the upper MF and 
lower HF regions of the spectrum. * 
Knogo, in its petition, disputed the 
suitability of the Commission's Rules for 
WBSS, and in particular, the low 
permissible field strength levels imposed 
on operation in the 2-10 MHz band, and 
requested that technical standards 
which yield a more efficient use of such 
systems be established. 

2. More specifically, Knogo stated that 
WBSS could be operated efficiently, 
under the current rules, only in the 
three following bands: 1.7-2.3, 4.05-4.95, 
and 7.4~9.0 MHz. At other frequencies in 
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the range of interest, Knogo contended 
that the field strength limit imposed by 
the Commission, of 15 uV/m ata 
distance of the wavelength divided by 2 
pi was too difficult to meet whereas, in 
the three bands previously listed, the 
allowable limit of 100 uV/m at 30 meters 
assured enough flexibility to design 
efficient and economic systems. Also, 
Knogo indicated that it had voluntarily 
restricted the design of its systems to 
the 1.7-2.3 MHz band in order to avoid 
multi-user interference problems (false 
alarms, etc.) with equipment 
manufactured by its competitors which, 
for the most part, is designed in two 
upper bands. Knogo argued that the 
regulations enforced by the 

Commission unjustly limited its share of 
the marketplace and its desire to 
respond to the growing demand for more 
sophisticated and inexpensive systems. 
Knogo urged the Commission to amend 
its rules by allowing the operation of 
WBSS anywhere from 2 to 10 MHz’ 
subject to an in-band field strength limit 
of 100 uV/m at a distance of 30 meters. 
Such a rule change, Knogo maintained, 
would provide design flexibility, and 
would continue to assure a low 
incidence of interference between multi- 
users and to authorized radio services. 

3. In response to the subject petition, 
the Commission released a Notice of 
Proposed Rule Making (Notice) * in 
which it acknowledged the difficulties 
imposed by the technicial requirements 
in the 2-10 MHz frequency range, and 
offered solutions to some of the 
problems enumerated in the Knogo 
petition. In light of the fact that no 
provisions for the non-licensed 
operation of low power communication 
devices (PLDCs)® in the upper MF and 
lower HF regions of the spectrum had 
been made,’ and that other 
manufacturers had shown an interest in 
designing Part 15 devices in the 
frequency range of interest,® the 
Commission expanded the scope of the 
petition and proposed, in the Notice, 
technical standards which would allow 
the use of any LPCD from 1.6 to 10 MHz, 
including wideband and/or swept 
frequency devices. 

4. Most comments on the Notice were 
very supportive of the Commission's 
proposals. Strong support was received 
from small manufacturers of security 
and alarm systems which have not been 
able, in the past, to compete with the 
larger industrial concerns because of the 
limited available frequencies and the 
high cost of designing similar systems in 
other regions of the spectrum. The 
Notice was also viewed as a responsive 
approach to technological innovation 
and an attempt at establishing uniform 


specifications with other countries since 
many American manufacturers of 
security devices, such as Knogo, also 
sell on the European or Canadian 
markets. The Notice was not only 
considered to provide for the needs of 
the security device industry, but also the 
low power communication device 
market. Many new consumer 
applications in the 1.6-10 MHz band, 
such as in-house data communication 
services, remote controllers, real estate 
advertising services, and low power AM 
radio services on college campuses, can 
evolve from the Commission’s 
expansion of the scope of this 
proceeding beyond that of the Knogo 
petition. 

5. Some parties expressed concern 
over possible interference problems 
between the operation of non-licensed 
LPCDs and authorized radio services, 
and measures that the Commission 
would take if such problems occurred. 
The major topics addressed in the 
comments were operating 
characteristics, interference control, and 
methods of measurements. A list of the 
parties who filed comments and reply 
comments to the Notice is given in 
Appendix A. The new rules adopted 
herein acknowledge, to the extent 
practicable, the comments filed, and are 
specified in Appendix B. 


Operating Characteristics 


6. In the past decade, the industry has 
found the MF and HF regions of the 
spectrum technologically and 
economically attractive for the 
operation of WBSS, especially for 
security and control applications in 
which plastic tags are placed on the 
objects to monitor. In this proceeding, 
we focus on the 1.6 to 10 MHz range and 
on possible ways to make more efficient 
and effective use of the radio spectrum 
by the industry. We have received 
requests in this and other proceedings to 
examine the possibility of opening the 
10-25 MHz range of the spectrum for the 
use of LPCDs.® However, as was stated 
in the Notice, due to the limited amount 
of information available at this time 
regarding the impact of such operation, 
we shall consider the higher part of the 
frequency range in question at a later 
date. In the Notice, in order to allow 
more flexible and efficient utilization of 
the 1.6 to 10 MHz frequency range, we 
proposed not only the operation of 
WBSS, but also of any LPCD, as long as 
specified field strength and conducted 
voltage levels were not exceeded. 

7. We proposed emission limits on the 
operation of LPCDs from 1.6 to 10 MHz 
which, we believe, minimize the 
interference potential to authorized 
radio services regardless of the 
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modulation technique utilized. A field 
strength limit of 100 uV/m at 30 meters 
in-band, and a conduction limit of 250 
uV from 450 kHz to 30 MHz were 
advanced. The out-of-band field strength 
limits proposed were considered 
equivalent to those listed under 

§§ 15.830 and 15.832. It is important to 
note that these field strength limits were 
derived in order to protect the licensed 
radio services from consumer products 
used in any type of environment, and 
predominantly, residential areas (where 
interference problems ere more likely to 
occur). 

8. Although most parties supported 
the operation of general purpose LPCDs 
within the subject frequency range, in 
accordance with the proposed technical 
standards, the Consumer Electronics 
Group of the Electronic Industries 
Association (EIA/CEG) and the 
Association of Federal Communications 
Consulting Engineers (AFCCE) 
questioned the necessity of allowing 
LPCDs from 1.6 to 1.705 MHz in view of 
the expansion of the AM broadcasting 
band by 1990.!° We note that non- 
licensed AM transmitters which are 
used for advertising purposes by real 
estate companies, radio tunnel services, 
and on college campuses, etc. are 
already permitted to operate below 1.6 
MHz under 47 CFR §§ 15.111-15.113, and 
have not created problems for " 
broadcasters, We also note that the 
broadcasting and public safety 
communities, whose services could also 
be affected from the operation of LPCDs, 
have not objected to our proposal. 
However, we understand the concerns 
of EIA and AFCCE. In view of the fact 
that quite diverse LPCDs could be 
operated under the new rules, we shall 
account for the coming expansion of the 
AM broadcasting services by specifying 
for the time being, a lower field strength 
than the one proposed in the Notice. 
More specifically, the limits specified in 
§§ 15.111 and 15.113 shall apply to the 
non-licensed operation of LPCDs from 
1.6 to 1.705 MHz. Of course, all uses of 
the band 535-1705 kHz are subject to 
whatever steps the Commission may 
take to improve the AM broadcasting 
service. 

9. The Amateur Radio Relay League, 
Inc. (ARRL) recommended that the 
operation of LPCDs be restricted to 
industrial, commercial, or business 
applications. The potential for 
interference, the ARRL stated, increases 
in residential areas due to the 
geographic proximity to amateur radio 
receivers which are very sensitive tc 
noise. Further, the ARRL suggested that, 
preferably, the operation of LPCDs in 
the 1.8-2.0, 3.5-4.0, and 7.0-7.3 MHz 





bands should be prohibited. While the 
ARRL claimed that LPCDs operating in 
the 3.5-4.0 MHz range will be a great 
source of interference to its services of 
interest, Mr. Richmond, an amateur 
radio operater, stated, to the contrary, 
that LPCDs will most likely be the 
victims in any interference situation. In 
view of the fact that amateur radio 
services operate with much greater 
power than LPCDs and that the field 
strength levels proposed for the use of 
LPCDs in the subject frequency range 
are below ambient noise, we believe 
that Mr. Richmond’s comments 
represent a more accurate description of 
an interference case. The same 
reasoning can also be applied to the 1.8- 
2.0 and 7.0-7.3 MHz bands since 
conditions similar to the ones under the 
3.5-4.0 MHz band are present in these 
frequency ranges. It is significant to note 
that the principal operating condition of 
LPCDs under Part 15 is a non- 
interference requirement to authorized - 
radio services. As Mr. Richmond pointed 
out in his comments, the primary 
difficulty would thus seem to lie actually 
in the acceptance by LPCD operators of 
any interference caused by the 
operation of authorized radio services. 
10. Another question of importance is 
whether the prescribed field strength 
limits within that range will be adequate 
if a proliferation of equipment occurs. 
We believe that the limits adopted 
herein will serve such a purpose, 
especially in view of the fact that they 
are below typical man-made ambient 
noise levels found in rural, commercial, 
industrial, or residential areas within 
that frequency range.'! Also, the current 
rules already allow the use of these 
bands at lower field strength levels, but 
without any restriction on the conducted 
voltage levels.‘ It is important to note 
that conducted interference is more 
characteristic than radiated interference 
at frequencies below 30 MHz. Therefore, 
our proposal to restrict the conducted 
voltage levels and to slightly increase 
the permissible field strength levels 
should not have adverse consequences. 
Further, our Field Operations Bureau 
(FOB) undertook a broad investigation 
in parallel with this proceeding in an 
attempt to assure that FCC authorized 
WBSS are still operating within the 
framework of the regulations, and that 
similar transmissions in the frequency 
range in question do not interfere with 
amateur and other radio services.* This 
investigation was aided by radio 
amateur and other amateur groups. The 
study concludes that there is little 
chance of interference being caused to 
authorized communication users. 


11. In the Notice, we proposed the 
utilization of any type of modulation 
technique, emission (with the exception 
of damped waves, as specified under 
§§ 2.201ff) and 15.105), and bandwidth 
for LPCDs in the 1.6-10 MHz range.'* 
Such a proposition was based on our 
objectives to enhance technological 
innovation and to encourage more 
efficient designs. The National 
Telecommunications and Information 
Administration (NTIA), an arm of the 
Department of Commerce, was the only 
party which questioned the use of any 
modulation technique. Earlier in this 
proceeding, NTIA suggested that only 
LPCDs using a sweep of at least +5% of 
the fundamental frequency be allowed 
to operate due to the increased 
likelihood of interference to government 
aeronautical, maritime mobile and other 
services from narrowband or stationary 
signals in the 2-10 MHz range. We 
believe that lowering the permissible 
field strength level for devices using less 
than a +5% bandwidth centered on the 
carrier frequency will answer NTIA’s 
concerns. As indicated in § 15.114{b) of 
Appendix B, we shall limit the field 
strength levels for narrowband systems 
or devices sweeping less than +5% of 
the center frequency from 1.705 to 10 
MHz to 15 uV/m or the (bandwidth of 
the device in kHz}/(center frequency of 
the device in MHz) uV/m at a distance 
of 30 meters, whichever is higher. Most 
of the equipment utilized under the 
authorized radio services from 1.6 to 10 
MHz employs amplitude or frequency 
modulation techniques (AM or FM) with 
narrow bandwidth. We must, therefore, 
emphasize that the type of emissions or 
modulation techniques chosen by a 
manufacturer should be such as not to 
increase the risk of interference to and 
from narrowband AM and FM 
modulated signals, and other 
modulation techniques utilized by the 
authorized radio services. This should 
be observed especially for one-of-a-kind 
systems which are known to be located 
near authorized (government and non- 
government) radio service installations. 


Interference Control 


12. As stated in § 15.3, the operation 
of Part 15 devices, including LPCDs 
authorized under this proceeding, must 
be on a non-interference basis to 
authorized radio services. Moreover, 
Part 15 devices must accept any 
interference received from the operation 
of authorized radio services. To further 
enforce this policy, we shall require, as 
we have done in the past for other Part 
15 LPCDs, that manufacturers place a 
statement in the instruction manual 
and/or a label on the device attesting to 
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such operating conditions.'* See 
§ 15.132, as amended in this proceeding. 
13. The same marketing regulations 
applied normally to Part 15 transmitters 
will be used. That is, certification shall 
be required from any party assuming the 
responsibility of marketing an LPCD in 
the 1.6 to 10 MHz range under Part 15. 
Certification is a grant of authorization 
issued by the Commission based on 
representation and test data submitted 
by the applicant. The FCC may also 
require the applicant to submit one or 
more sample units for further testing. 
Certification attaches to all 
subsequently produced units which are 
identical. An application FCC Form 731, 
reports of measurements, photographs, 
etc. are usually required to be filed for 
certification. Certain changes in certified 
equipment are also permitted without 
the need for FCC authorization.'* In 
view of the relaxation of the rules, we 
shall rely heavily on the certification 
procedure and on our sampling program 
te assure continued compliance and low 
incidences of interference. 


Methods of Measurements 


14. Dash, Straus and Goodhue, Inc. 
recommended that the Commission 
adopt, for measurements below 30 MHz, 
procedures similar to the ones utilized 
by foreign government agencies such as 
the German FTZ 
(Fernmelddetechnisches Zentralamt). 
The measurement techniques used by 
the FCC laboratory are similar to those 
used by the FTZ. The major difference is 
that the FCC evaluates the rate of decay 
of the fields for each device and 
frequency whereas the FTZ assumes a 
given rate of decay.!7 The FCC 
technique gives a more accurate 
recording of how the field strength 
levele are propagated through space, 
and si:ould, therefore, be continued. 

15. Measurements should be 
undertaken on an open field site or a 
site which assures repeatable results. 
The Commission will test equipment 
using a loop antenna at frequencies 
below 30 MHz, and a half-wave, tuned 
dipole at frequencies above 30 MHz. The 
Commission will be halting the sweep of 
WBSS when undertaking measurements. 
For conducted voltage measurements, 
the relevant guidelines in MP-4, “FCC 
Methods of Measurements of Radio 
Noise Emissions from Computing 
Devices,” shall be followed. The 
appropriate sections of MP-1, “FCC 
Methods of Measurements for 
Determining Compliance of Radio 
Control and Security Alarm Devices and 
Associated Receivers,” and OST 
Bulletin No. 55, “Characteristics of Open 
Field Test Sites,” should be consulted 
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for guidance in the area of field strength 
measurements. For calculating rates of 
decay and for field strength 
measurements below 30 MHz, FCC/OST 
bulletin MP-5, “Methods for ~ 
Measurements of Radio Noise Emissions 
from Industrial, Scientific, and Medical 
Equipment,” should also be consulted 
for guidelines. It is important to note 
that at frequencies below 30 MHz the 
test site described in OST Bulletin No. 
55 may lead to some reading errors due 
to the approximations made. We 
recognize also that other measurement 
errors will occur when testing WBSS 
due to the fact that we shall be halting 
their sweep. However, such measures 
are necessary pending further 
development of measurement 
techniques and the procurement of 
instrumentation by the FCC laboratory 
which will help us in solving such 
problems. Measurement procedures 
applicable to wideband emissions are 
currently being studied. Parties 
undertaking measurements are advised 
to discuss the matter with the FCC 
Sampling and Measurements Branch, 
(tel: (301) 725-1585), prior to submitting 
their filings. 


Final Regulatory Analysis 


16. Pursuant to 5 U.S.C. 601 et seq., 
and Initial Regulatory Flexibility 
Analysis was incorporated in paragraph 
11 of the Notice of Proposed Rule 
Making. In paragraph 11 of the Notice, 
written comments on this Analysis were 
solicited. No comments in response to 
this request were received. 


I. Reason for action 


This proceeding is in response to a 
petition for rulemaking requesting that 
additional frequencies be allowed for 
the operation of wideband swept 
frequency field disturbance sensors. 


II. The objective 


The objective of this proceeding is to 
enhance the use of new technology for 
low power communication devices in 
the 1.6-10 MHz band without increasing 
the interference potential to authorized 
radio services. 


III, Legal basis 


The action proposed is in accordance 
with sections 4(i), 302(a), 303(g), and 
303(r) of the Communications Act of 
1934, as amended, which permit the 
Commission to make reasonable 
regulations governing the interference 
potential of radio frequency equipment 
and to promote the larger and more 
effective use of radio in the public 
interest. 


IV. Entities affected; nature of economic 
impact; significant alternatives 


This action is expected to have a 
beneficial economic impact on 
manufacturers since it will allow greater 
design flexibility. No significant 
alternatives are apparent at this time. 


V. Recording, recordkeeping and other 
compliance requirements 


None beyond that required under the 
existing regulations. 


Ordering Clauses 


17. Accordingly, it is ordered that, 
pursuant to sections 1, 4{i), 302, and 303 
of the Communications Act of 1934, as 
amended, Part 15 is amended, as shown 
in Appendix B, effective March 3, 1986. 
It is also ordered that cow identification 
systems authorized under the terms of 
the Order referenced in footnote 8, 
below, are hereby grandfathered, 
subject only to compliance with 47 CFR 
15.3 and 15.103. It is further ordered that 
this proceeding is terminated. For 
further information on this proceeding, 
contact Liliane Volcy, Office of Science 
& Technology, tel: (202) 653-8247. 


Federal Communications Commission 
William J. Tricarico, 
Secretary. 


Notes 


1 See Petition for Rule Making, RM-4427 
(Public Notice, April 19, 1983, Report No. 
1401). 

2 See 47 CFR Part 15, Subpart F. See in 
particular § 15.305. 

3 A field disturbance sensor is defined in 47 
CFR 15.4(j) as a device which establishes a 
radio frequency (RF) field in its vicinity and 
detects changes in that field resulting from 
the movement of persons or objects within 
the RF field. Examples are sensors for 
automatic door openers in commercial 


establishments, intrusion detectors, and anti- . 


shoplifting equipment for retail stores. Wide 
band swept frequency field disturbance 
sensors (WBSS) utilize larger bandwidth than 
conventional equipment in order to assure a 
better detection of objects. 

4 The MF or Medium Frequency range of 
the spectrum is from 300 kHz to 3 MHz. The 
HF or High Frequency range of the spectrum 
is from 3 to 30 MHz. 

5 50 Fed. Reg. 19551, FCC 85-212, ——-FCC 
2d——(1985). 

® A low power communication device 
(LPCD) is defined under 47 CFR 15.4(f) as a 
restricted radiation device (i.e. a device in 
which the generation of RF energy is 
intentional), exclusive of those employing 
conducted or guided RF techniques, used for 
the transmission of signs, signals-(including 
control signals), writing, images, and sound 
or intelligence of any neture by radiation of 
electromagnetic energy. 

7 Under the present rules general purpose 
LPCDs can be operated at any frequency 
below 1600 kHz (except from 490 to 510 kHz), 
from 26.995 to 27.255 MHz (six channels 


only), from 49.830 to 49.890 MHz {five 
channels only), at 40.66 MHz, or any 
frequency above 70 MHz. 

8 See Order Granting Waiver, FCC 81-322, 
released July 21, 1981 (dealing with the 
operation of low power communication 
system at 2.5 and 6.0 MHz for the purpose of 
identifying individual cows). See also letter 
from CX inc. to FCC, Technical Standards 
Branch, dated February 25, 1985. 

® See comments from Schlage Electronics 
in Gen. Docket 20620. See also comments of 
3M in this proceeding. 

10 See Gen. Docket 84—467 (dealing with 
the preparation for an International 
Telecommunication Union Region 2 
Administrative Radio Conference for the 
planning of broadcasting in the 1605-1705 
kHz band). 

11 Cf. CCIR (French acronym for 
International Radio Consultative Committee) 
Report No. 258-4, “Man-made Radio Noise,” 
(1982). 

12 See 47 CFR 15.7 and 15.305. 

13 See FOB Memorandum from Chief of the 
Inspections & Investigations Branch to 
Assistant Chief of the Enforcement Division, 
re. “Report regarding field disturbance 
sensors—Docket 85-129,” dated November 
12, 1985. 

14 A damped wave is generally defined as 
a wave in which, at every point, the 
amplitude of each sinusoidal component is a 
decreasing function of the time. See Institute 
of Electrical and Electronics Engineers (IEEE) 
Standard Dictionary of Electrical and 
Electronics Terms, IEEE centennial edition, 
ANSI/IEEE Std. 100-1984. 

18 See 47 CFR 15.131-15.133. 

16 See 47 CFR 2.1031-2.1045 for additional 
information. 

17 The FTZ assumes the following 
attenuation factors: (1) Below 1 MHz, the 
inverse distance cubed, (2) from 1 to 10 MHz, 
the inverse distance squared, and (3) above 
10 MHz, the inverse distance. 


Appendix A 


The following parties filed comments 
on the Notice of Proposed Rule Making 
in Gen. Docket 85-129: 

Comments: 

1. American Radio Relay J.eague, Inc. 
(ARRL). 

2. Association of Federal 
Communications Consulting Engineers 
(AFCCE). 

3. CX, Inc. (CX). 

4. Dash, Straus and Goodhue, Inc. 

5. Electronic Industries Association/ 
Consumer Electronics Group (EIA/ 
CEG). 

6. Fifth Generation Audio. 

7. Knogo Corpcration (Knogo) 

8. Cortland E. Richmond. 

9. San Diego Gas Electric Co. 

10. 3M. 

Reply comments: Knogo Corporation. 


Appendix B 
47 CFR Part 15 is amended as follows: 
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PART 15—{ AMENDED] 


1. The authority citation for Part 15 is 
revised to read as follows: 


Authority: Secs. 4, 303, 48 Stat. 1066, 1082, 
as amended; 47 U.S.C. 154, 303, unless 
otherwise note. Interpret or apply Sec. 301, 48 
Stat. 1081; 47 U.S.C. 301. 


2. In Part 15, §§ 15.111 and 15.113 are 
amended by removing the number 
“1600” wherever it appears and inserting 
in its place the number “1705”. 

3. In Part 15, the current § 15.115 is 
removed and the current § 15.114 is 
redesignated as § 15.115. 

4. In Part 15, a new § 15.114 is added 
to read as follow: 


§ 15.114 Operation between 1.705 and 10 
Miz {including swept frequency). 

A low power communication device, 
including one which utilizes swept 
frequency techniques, may be operated 
in the 1.705 to 10 MHz band, provided it 
meets the following requirements: 

(a) Operation shall be confined to the 
1.705 to 10 MHz band. 

(b) For devices with a bandwidth at 
least + 5% of the center frequency, the 
field strength of emissions from 1.705 to 
10 MHz shall not exceed 100 uV/m at 30 
meters. For devices with a bandwidth 
less than + 5% of the center frequency, 
the field strength of emissions from 1.705 
to 10 MHz shail not exceed 15 uV/m or 
(the bandwidth of the device in kHz)/ 
(the center frequency of the device in 
MHz) uV/m at a distance of 30 meters, 
whichever is higher. Note: For the 
purposes of this Section, bandwidth is 
determined at the points 6 dB down 
from the modulated carrier. 

(c) The field strength of emissions 
outside the 1.705-10 MHz band shall not 
exceed: 


(d) A low power communication 
device which is designed to be 
connected to a public utility power line 
shall limit the radio frequency voltage 
conducted back into the power lines to 
not more than 250 uV over the frequency 
range 450 kHz to 30 MHz. A 50 uH/50 
Ohm LISN shall be used to nieasure the 
conducted voltage levels, as specified in 
the appropriate sections of MP-4, “FCC 
Methods of Measurements of Radio 
Noise Emissions from Computing 
Devices.” 

5. In Part 15, a new paragraph (d) is 
added to § 15.132 to read as follows: 


§$ 15.132 Labelling and identification 
requirements. . 


* * * * + 


(d) When it is not practicable to affix 
the label required r this section due 
to the size, use of the device, or other 
factors, the wording ified under 
paragraph (a) or (b) above and the FCC 
identifier (when applicable) shall, as an 
alternative, be placed on the first page 
oi the instruction manual or a pamphiet 
given to the user. 

6. In Part 15, paragraph (a) of § 15.141 
is revised and a new paragraph (d) is 
added to read as follows: 


§ 15.141 Measurement procedure. 

(a) Any procedure acceptable to the 
Commission may be used to measure 
the RF energy emitted or conducted by a 
low power communication device. For 
swept frequency equipment, 
measurements shall be made with the 
frequency sweep stopped. Field strength 
measurements shall be made, to the 
extent possible, on an open field site. 

(d) For devices operating between 
1.705 and 10 MHz, the following shall be 
observed: 

(1) The minimum bandwidth of the 
measuring instrumentation shall be: 
—200 Hz for measurements below 150 

kHz 
—9 kHz for measurements from 150 kHz 

to 30 MHz 
—100 kHz for measurements from 30 to 
300 MHz 
(2) The antenna to be used for field 
sirength measurements shall be: 
—below 18 MHz, a shielded balance 
loop 
—from 18 to 30 MHz, a shielded 
balanced loop or calibrated tuned 
half-wave dipole 

—from 30 to 300 MHz, a calibrated 
tuned half-wave dipole 

9: In Part 15, the table in § 15.142 is 
revised to specify the frequency range of 
measurements for devices operating 
from 1.6 to 10 MHz as follows: 


§ 15.142 Range of measurements. 


Below 
1.705 to 10 MHz 


26.97 to 27.27 MHz 


40.66 to 40.70 MHz 


6. In Part 15, paragraph (c) of § 15.305 
is revised to read as follows: 


§ 15.305 General technical specifications. 

(c) A field disturbance sensor, as an 
alternative to paragraphs {a) and {b), 
may be operated under the provisions of 
Subpart D of this part. 


* * * * * 


§§ 15.321 and 15.323 [Removed] 


9. In Part 15, §§ 15.321 and 15.323 are 
removed. 


[FR Doc. 86-1981 Filed 2-3-86; 8:45 am]. 
BILLING CODE 6712-01-M 


GENERAL SERVICES 
ADMINISTRATION 


48 CFR Parts 522 and 552 
[Acquisition Circular AC-86-2] 


General Services Administration 
Acquisition Regulation; Repeal of Daily 
Overtime Requirement 


AGENCY: Office of Acquisition Policy, 
GSA. 


ACTION: Temporary regulation. 


SUMMARY: This Acquisition Circular 
temporarily revises the General Services 
Administration Acquisition Regulation 
(GSAR) to implement the provisions of 
Pub. L. 99-145, the Department of 
Defense Authorization Act, that 
amended Contract Work Hour and 
Safety Standards Act and the Walsh- 
Healy Public Contracts Act to eliminate 
the requirement that contractors pay 
employees performing on Federal or 
Federally assisted construction 
contracts and Federal service or supply 
contracts, time and one-half their basic 
rate of pay for hours worked inexcess _ 
of 8 hours per day on or after january 1, 
1986. The intended effect is to provide 
guidance to GSA contracting activities 
pending a revision to the regulation. 
EFFECTIVE DATE: All solicitations issued 
on or after January 15, 1986, should 
comply with the requirements of the 
revised regulation. Solicitations issued 
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and contracts awarded before January 
15, 1986 need not be modified to 
incorporate the revised contract clauses. 


Expiration date: July 15, 1986, unless 
canceled earlier. 

Comment date: Comments must be 
submitted on or before April 7, 1986. 
ADDRESS: Comments may be submitted 
to Mrs. Marjorie Ashby, Office of GSA 
Acquisition Policy and Regulations (VP), 
18th & F Streets, NW., Room 4026, 
Washington, DC 20405 (202) 523-3822. 


FOR FURTHER INFORMATION CONTACT: 
Ms: Ida Ustad, Office of GSA 
Acquisition Policy and Regulations (VP) 
(202) 566-1224. 

SUPPLEMENTARY INFORMATION: Pursuant 
to section 22(d) of the Office of Federal 
Procurement Policy Act, as amended, a 
determination has been made to waive 
the requirement for publication of 
procurement procedures for public 
comment before the regulation takes 
effect. The need to comply with the 
statutory provisions is an urgent and 
compelling circumstance that makes 
advance publication impracticable. The 
General Services Administration 
certifies that this rule will not have a 
significant effect on a substantial 
number of small entities under the 
Regulatory Flexibility Act (5 U.S.C. 601 
et. seq.). The rule implements the 
statutory change repealing the daily 
overtime compensation requirements 
applicable to employees performing on 
Federal and Federally assisted 
contracts. Accordingly, no regulatory 
flexibility analysis has been prepared. 
This rule does not contain information 
collection requirements which require 
approval of OMB under the Paperwork 
Reduction Act (44 U.S.C. 3501 et. seq.). 


List of Subjects in 48 CFR Parts 552 and 
522 


Government procurement. 

1. The authority citation for 48 CFR 
Parts 522 and 552 continues to read as 
follows: 


Authority: 40 U.S.C. 486(c). 
2. 48 CFR Parts 522 and 552 are 


amended by the following Acquisition 
Circular: 


General Services Administration 
Washington, DC 20405 


January 15, 1986. 


General Services Administration 
Acquisition Regulation Acquisition 
Circular (AC-86-2) 

To: All GSA contracting activities. 

Subject: Repeal of daily overtime 
compensation requirements applicable 
to employees performing on Federal and 
Federally assisted contracts. 


1. Purpose. This Acquisition Circular 
temporarily amends the General 
Services Administration Acquisition 
Regulation (GSAR), Chapter 5 (APD 
2800.12) to implement the provisions of 
Pub. L. 99-145 that eliminated the 
requirement that contractors pay 
employees time and one-half their basic 
rate of pay for hours worked in excess 
of 8 hours per day. 

2. Background. Pub. L. 99-145, the 
Department of Defense Authorization 
Act of 1986, amended the Contract Work 
Hours and Safety Standards Act 
(CWHSSA) and the Walsh-Healy Public 
Contracts Act (PCA) to eliminate the 
requirements that contractors pay 
employees performing on Federal or 
Federally assisted construction 
contracts, and Federal service or supply 
contracts, time and one-half their basic 
rate of pay for hours worked in excess 
of 8 hours per day on or after January 1, 
1986. Overtime compensation will 
continue to be required under these 
statutes for hours worked in excess of 40 
hours per week. By memorandum dated 
December 23, 1985, the Department of 
Labor (DOL) advised contracting 
agencies that they would take no action 
to enforce daily overtime requirements 
with respect to hours worked on any 
Federal contracts after January 1, 1986. 

3. Effective date. All solicitations 
issued on or after January 15, 1986, 
should comply with the requirements of 
the revised regulation. Solicitations 
issued and contracts awarded before 
January 15, 1986 need not be modified to 
incorporate the revised contract clauses. 

4. Expiration date. This Circular 
expires July 15, 1986, unless canceled 
earlier. 

5. Reference to regulation. Sections 
22.301, 22.302, 22.305, and 22.602 of the 
Federal Acquisition Regulation (FAR) 
and Sections 522.402-3 and 552.222-71 of 
the General Services Administration 
Acquisition Regulation (GSAR). 

6. Explanation of changes. 

a. Section 522.301 is added to read as 
follows: 


522.301 Statutory requirement. 


Public Law 99-145 amended the 
Contract Work Hours and Safety 
Standards Act to eliminate the 
requirement that contractors pay 
employees time and one-half their basic 
rate of pay for hours worked in excess 
of 8 hours per day on or after January 1, 
1986. 


b. Section 522.302 is amended to 
designate the current text as paragraph 
(a) and to add paragraph (b) to read as 
follows: 
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522.302 Computation of overtime and 
liquidated damages. 


(a) The provisions of § 522.405-13 
apply to all contracts covered by the 
Contract Work Hours and Safety 
Standards Act, including construction 
contracts. 

(b) Contracting officers shall disregard 
the reference in FAR 22.302 to 8 hours 
per day when computing overtime and 
liquidated damages for work on Federal 
contracts performed on or after January 
1, 1986. 


c. Section 522.305 is added to read as 
follows: 


522.305 Contract clauses. 


(a) A class deviation to FAR clause 
52.222-4, Contract Work Hours and 
Safety Standards Act—Overtime 
Compensation—General (APR 1984), has 
been approved for use by all GSA 
contracting officers in order to modify 
the clause to reflect the statutory 
changes made by Pub. L. 99-145. The 
class deviation authorizes modification 
of paragraph (a) of the clause to read as 
follows: 


(a) Overtime requirements. A 
contractor or subcontractor shall not 
require or permit any laborer or 
mechanic to work in excess of 40 hours 
in any workweek, on any part of the 
contract work subject to the Act; unless, 
the laborer or mechanic receives 
compensation at a rate not less than 1% 
times the basic rate of pay for all hours 
worked in excess of 40 hours in any 
workweek. 


(b) A ciass deviation to FAR clause 
52.222-5, Contract Work Hours and 
Safety Standards Act—Overtime 
Compensation—Firefighters and 
Fireguards, has been approved for use 
by all GSA contracting offices in order 
to eliminate the requirement to use the 
clause. 


d. Section 522.402-3 is amended to 
revise paragraph (a) to read as follows: 


522.402-3 Contract Work Hours and 
Safety Standards Act. 


(a) The Contract Work Hours and 
Safety Standards Act (40 U.S.C. 327- 
333), requires that certain contracts 
contain a clause (see 522.222-71), 
specifying that no laborer or mechanic 
doing any part of the work contemplated 
by the contract shall be required or 
permitted to work more than 40 hours in 
any workweek unless such laborer or 
mechanic is compensated at not less 
than one and one-half times his basic 
rate of pay for all hours worked in 
excess of 40 hours in any workweek. 





e. Section 522.602 is added to read as 
follows: 


522.602 Statutory requirements. 

Public Law 99-145 amended the 
Walsh-Healy Public Contracts Act to 
eliminate the requirement that 
contractors pay employees time and 
one-half their basic rate of pay for hours 
worked in excess of 8 hours per day on 
or after January 1, 1986. 

f. Section 552.222-71 is amended to 
revise paragraphs (a) and (b) of the 
clause to read as follows: 


552.222-71 Contract Work Hours and 
Safety Standards Act—Overtime 
Compensation (40 U.S.C. 327-333) 


Contract Work Hours and Safety Standards 
Act—Overtime Compensation (40 U.S.C. 327- 
333) (Jan. 1986) 


* * * 7 * 


(a) Overtime requirements. No Contractor 
or subcontractor contracting for any part of 
the contract work which may require or 
involve the employment of laborers or 
mechanics shall require or permit any such 
laborer or mechanic in any workweek in 
which he or she is employed on such work to 
work in excess of forty hours in such 
workweek unless such laborer or mechanic 
receives compensation at a rate not less than 
one and one-half times the basic rate of pay 
for all hours worked in excess of forty hours 
in such workweek. 

(b) Violation; liability for unpaid wages; 
liquidated damages. In the event of any 
violation of the provisions set forth in 
paragraph (a) of this clause, the Contractor 
and any subcontractor responsible therefor 
shall be liable for the unpaid wages. In 
addition, such Contractor and subcontractor 
shall be liable to the United States (in the 
case of work done under contract for the 
District of Columbia or a territory, to such 
District or to such territory), for liquidated 
damages. Such liquidated damages shall be 
computed with respect to each individual 
laborer or mechanic, including watchmen and 
guards, employed in violation of the 
provisions set forth in paragraph (a) of this 
clause, in the sum of $10 for each calendar 
day for which such individual was required 
or permitted to work in excess of the 
standard workweek of forty hours without 
payment of the overtime wages required by 
the provisions set forth in paragraph (a) of 
this clause. 


g. Section 553.270-3 is amended to 
revise paragraphs (b), (c), and (e) to read 
as follows: 


553.270-3 Contract clauses. 

a * * « 

(b) GSA Form 3504, Service Contract 
_ Clauses, is for use in connection with 
sealed bid and negotiated contracts for 
services, except small purchases. 
Pending a revision of the form, 
contracting officers shall modify 
paragraph 13 of the form to conform to 


the class deviation to FAR clause 
52.222-4 (see 522.305(a)). 

(c) GSA Form 3505, Labor Standards 
(Construction Contract), if for use in 
connection with sealed bid and 
negotiated contracts subject to the 
Davis-Bacon and related acts. Because 
the clauses contained in this form must 
be included in solicitations/contracts in 
full text, the form may not be 
incorporated by reference. Pending 
revision of the form, contracting offices 
shall modify paragraph 2 of the form to 
include the January 1986 version of 
— clause 552.222-71. 

( ) * * 

(e) GSA Form 3507, Supply Contract 
Clauses, if for use in connection with 
sealed bid and negotiated contracts for 
supplies. However, because most of the 
clauses contained in the form are also 
applicable to contracts for the rental of 
personal property, the form may also be 


used in connection with rental contracts. 


Pending a revision of the form, 
contracting officers shall modify 
paragraph 53 of the form to conform to 
the class deviation to FAR clause 
rc (see 522.305(a)). 

( a * 
Richard H. Hopf, Il, 
Acting Associate Administrator for 
Acquisition Policy. 
[FR Doc. 86-2348 Filed 2-3-86; 8:45 am] 
BILLING CODE 6820-61-M 


DEPARTMENT OF TRANSPORTATION 


Research and Special Programs 
Administration 


49 CFR Part 175 
[Docket No. HM-184C; Amdt. No. 175-36] 


implementation of the ICAO Technical 
Instructions 


AGENCY: Research and Special Programs 
Administration (RSPA), DOT. 
ACTION: Final rule. 


SUMMARY: This document amends the 


Hazardous Materials Regulations to 
permit batteries with a net weight in 
excess of 50 pounds, intended as items 
of replacement for batteries installed in 
an aircraft, to be transported in an 
inaccessible manner aboard an aircraft. 
This amendment is published in 
response to a petition for 
reconsideration submitted by the Air 
Transport Association of America 
(ATA) in response to amendments 
published on December 2, 1985, under 
Docket No. 184C. 

EFFECTIVE DATE: February 4, 1986. 

FOR FURTHER INFORMATION CONTACT: 
Edward A. Altemos, International 
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Standards Coordinator, Research and 
Special Programs Administration, 
Department of Transportation, 400 
Seventh Street SW., Washington, DC 
20590, (202) 426-0656. 


SUPPLEMENTARY INFORMATION: RSPA 
published a final rule in the Federal 
Register on December 2, 1985, [50 FR 
49393], under Docket HM-184C. The 
amendments concerned the 
implementation of the 1986 edition of the 
International Civil Aviation 
Organization's Technical Instructions 
for the Safe Transport of Dangerous 
Goods by Air (ICAO Technical 
Instructions). One of the specific 
amendments in that final rule was an 
exception in § 175.10(a)(2)(ii) that dealt 
with the transport as cargo aboard an 
aircraft of batteries intended as items of 
replacement for batteries normally 
installed as equipment in an aircraft. 

A petition for reconsideration of this 
amendment has been submitted by the 
ATA. The petition states that, although 
the exception provided in 
§ 175.10(a)(2)(ii) stated that aircraft 
batteries are not subject to a gross 
weight limitation per package, the 
provisions of § 175.75(a) continued to 
impose a quantity limitation of 50 
pounds net weight of hazardous 
materials that may be stowed in an 
inaccessible manner aboard an aircraft. 
The ATA noted that this would appear 
to negate the effect of the exception 
added to § 175.10(a)(2)(ii) and, since 
replacement batteries normally exceed a 
weight of 50 pounds, their transport 
aboard passenger aircraft was, in effect, 
prohibited. The ATA requested that 
§ 175.10(a)(2)(ii) be amended to also 
except replacement aircraft batteries 
from the provisions of § 175.75. 

The ATA petition is hereby granted. It 
was not the intent of the RSPA that 
replacement aircraft batteries should be 
subject to the provisions of § 175.75, and 
§ 175.10(a)(2)(ii) is therefore being 
amended to clearly state that 
replacement aircraft batteries are 
excepted both from the quantity 
limitation of 50 pounds net weight that 
may be stowed in an inaccessible 
manner aboard an aircraft and from any 
limitations on the individual weight of 
the battery or package. 

Because this amendment constitutes a 
grant of relief to a petition for 
reconsideration of a final rule, I find that 
notice and comment are unnecessary 
under 5 U.S.C. 553(a)(2) and (b)(3)(A), 
and under 5 U.S.C. 553(d)(3) it may be 
made effective in less than 30 days. 





Administrative Notices 
A, Executive Order 12291 


The RSPA has determined that the 
effect of this final rule will not meet the 
criteria specified in section 1(b) of 
Executive Order 12291 and is, therefore, 
not a major rule. This is not a significant 
rule under DOT regulatory procedures 
[44 FR 11034] and requires neither a 
Regulatory Impact Analysis, nor an 
environmental impact statement under 
the National Environmental Policy Act 
[49 U.S.C. 4321 et. seq.]. A regulatory 
evaluation is available for review in the 
Docket. 


B. Impact on Small Entities 


Based on limited information 
concerning the size and nature of 
entities likely affected, I certify that this 
rule will not, as promulgated, have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 


List of Subjects in 49 CFR Part 175 


Hazardous materials transportation, 
Air carriers. 


PART 175—{ AMENDED] 


In consideration of the foregoing, the 
following revision is made to Docket 
HM-184C: 

1. The authority citation for Part 175 
continues to read as follows: 


Authority: 49 U.S.C. 1803, 1804, 1807, 1808, 
49 CFR 1.53. 

2. Paragraph (a)(2)(ii) of § 175.10 is 
revised to read as follows: 


§175.10 Exceptions. 


(a) eee 

(2) 2 2 

(ii) Aircraft batteries are not subject 
to quantity limitations such as those 
provided in § 172.101 or § 175.75(a) of 
this subchapter. 


+ * * . 7 


' s ‘ ’ 
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Issued in Washington D.C; on January 27, 
1986, under the authority delegated in 49 CFR 
1.53. 

M. Cynthia Douglass, 
Administrator, Research and Special 
Programs Administration. 

{FR Doc. 86-2117 Filed 2-3-86; 8:45 am] 
BILLING CODE 4910-60-M 
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DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 671 
[Docket No. 60110-6010] 
Tanner Crab off Alaska 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Emergency interim rule; 
correction. 


sumMaARY: This document corrects the 
emergency interim rule delaying the 
scheduled opening of the 1986 
Chinoecetes bairdi Tanner crab season 
that was published January 22, 1986, 51 
FR 2892. An incorrect date for ending 
the emergenry rule was given. 


FOR FURTHER INFORMATION CONTACT: 
Raymond E. Baglin (fishery Biologist, 
NMFS), 907-586-7230. 

The following correction is made in 
FR Doc. 86-1288 appearing on page 2892 
in the issue of January 22, 1986: On page 
2892, third column under the “EFFECTIVE 
DATES” heading, the first sentence is 
corrected to read “This emergency 
interim rule is effective from January 16, 
1986, until April 14, 1986.” 


Dated: January 30, 1986. 


Carmen J. Blondin, 

Deputy Assistant Administrator For Fisheries 
Resource Management, National Marine 
Fisheries Service. 

[FR Doc. 86-2370 Filed 2-3-86; 8:45 am] 


BILLING CODE 3510-22-M 
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Proposed Rules 


7 CFR Parts 250 and 252 


National Commodity Processing 
Program 


AGENCY: Food and Nutrition Service, 
USDA. 


ACTION: Proposed rule. 


SUMMARY: This rule proposes 
amendments to regulations for the Food 
Distribution Program (Part 250) and the . 
National Commodity Processing (NCP) 
Program (Part 252). The proposed 
changes will (1) increase uniformity 
between provisions governing State 
processing activities and those 
contained in Part 252 and (2) increase 
NCP program accountability 
requirements to ensure program 
integrity. 

DATES: To be assured of consideration, 
comments must be received by March 
21, 1986. 

ADDRESS: Comments should be sent to 
Susan E. Proden, Branch Chief, Special 
Operations Branch, Nutrition and 
Technical Services Division, Food and 
Nutrition Service, USDA, Alexandria, 
Virginia 22302. All written submissions 
will be available for inspection in Room 
413, 3101 Park Center Drive, Alexandria, 
Virginia 22302 during regular business 
hours (8:30 am to 5:00 pm) Monday 
through Friday. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Susan E. Proden, Branch Chief, 
Special Operations Branch, Nutrition 
and Technical Services Division, U.S. 
Department of Agriculture, 3101 Park 
Center Drive, Alexandria, Virginia 
22302, (703) 756-3888. 

SUPPLEMENTARY INFORMATION: 
Recordkeeping and reporting 
requirements contained in these 
proposed amendments will not be made 
effective until such requirements are 
approved by the Office of Management 
and Budget and final rules are issued. 


Classification 


This action has been reviewed under 
Executive Order 12291 and has been 


classified not major. We anticipate that 
this proposal will not have an impact on 
the economy of more than $100 million. 
No major increase in costs or prices for 
program participants, individual 
industries, Federal, State or local 
government agencies, or geographic 
regions is anticipated. The action is not 
expected to have significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
on the ability of U.S.-based enterprises 
to compete with foreign-based 
enterprises in domestic or export 
markets. 


This program is listed in the Catalog 
of Federal Domestic Assistance under 
No. 10.550. For the reasons set forth in 
the Final rule related Notice to 7 CFR 
Part 3015, Subpart V (48 FR 29115), this 
program is included in the scope of 
Executive Order 12372 which requires 
intergovernmental consultation with 
State and local officials. 


This action has also been reviewed 
with regard to the requirements of Pub. 
L. 96-354, the Regulatory Flexibility Act. 
Robert E. Leard, Administrator of the 
FNS, has certified that this rule will not 
have a significant economic impact on a 
substantial number of small entities. 
This action will ensure the availability 
of processed surplus commodities to 
eligible recipient agencies. The eligible 
recipient agencies include all outlets 
eligible for commodities under Parts 250 
and 251. 


Backgound 


On September 12, 1985, the 
Department published an interim rule 
which reestablished the NCP Program, 
and announced a continuation of the 
program through June 30, 1986. The 
September 12, 1985 interim rule (1) 
removed all references to NCP from Part 
250 and added a new Part 252 to 
accommodate the NCP Program; (2) 
incorporated in the regulatory text 
procedures contained in Part 250 
regulations and NCP Program 
agreement; and (3) addressed comments 
received on the June 23, 1983, (48 FR 
28609) interim rule which originally set 
forth NCP Program requirements. 

The NCP Program has been in effect 
for two years. Based on operational 
experience, the Department recognizes 
the need to continually improve program 
accountability and integrity. These 
proposed rules are being issued to 
strengthen program management by: (1) 
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Limiting allowable donated food value 
return systems; (2) requiring processor 
verification of discount-through- 
distributor reported NCP sales; (3) 
requiring State agency verification of the 
NCP recipient agency masterfile; and (4) 
clarifying the provisions for FNS 
verification of processor reported sales. 
In addition, a new requirement for an 
annual audit by a certified public 
accountant currently contained in the 
proposed Part 250 regulations is being 
added to Part 252. 


Discussion of Proposed Amendments 


The following material contains a 
description of the interim rule and the 
proposed changes to the rule. 


(1) Donated food value return system: 
Section 252.4(c)(4)(ii)(B) of the 
September 12, 1985 interim rule requires 
that processors return the agreement 
value of the donated commodity 
contained in processed products to the 
purchasing recipient agency. At the time 
of agreement approval, FNS reviews and 
approves the method selected by the 
processor for returning the value of the 
donated commodity contained in the 
end product to the recipient agency. The 
processor may choose a system which 
either: (1) Reduces the market price of a 
processed end product by the value of 
the donated food contained in the 
product (discount); or (2) refunds to the 
recipient agency the value of the 
donated food contained in the end 
product (refund). Under the interim rule 
FNS may approve any other value return 
system developed by the processor if the 
system ensures proper accountability. 

Section 252.4(c)(4)(i)-{ii) of the 
September 12, 1985 interim regulation 
describes the varieties of value pass- 
through systems permitted in the NCP 
Program. They include (1) Direct sale 
discount system; (2) Direct sale refund 
system; (3) Indirect sale through 
distributor with dual billing (under the 
dual billing system, the processor 
invoices the recipient agency directly for 
the end products purchased and the 
distributor bills the recipient agency for 
delivery of the end product); (4) Indirect 
sale through distributor without dual 
billing and (5) Indirect sale through 
distributor with a refund. 

Currently FNS permits the use of all 
the aforementioned value pass-through 
systems. However, based on on-site 
processor reviews, GAO audits and FNS 
sales verification results, FNS is 
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proposing to restrict discount sales 
through distributors without dual billing. 
In March 1985, FNS conducted a sales 
verification of reported discount sales 
through distributors without dual billing. 
The results of the verification were 
significant. Of the 199 sales verified, 23 
recipient agencies said they never 
purchased the end products. Of the sales 
that were made, 30 recipient agencies 
reported they paid higher prices for the 
products than was reported by the 
processor and 32 recipient agencies 
reported paying lower prices of the ° 
products. As a condition for approving a 
discount sales system without-dual 
billing, processors were required to 
ensure that the invoice to the recipient 
agency clearly reflected the value of 
commodities contained in the end 
products. This required distributors to ° 
list the gross price of the end product 
minus the discount per case or the net 
price (price reduced by the value of the 
commodities contained in the case) and 
specific discount amount reflected in 
this price. Of the total number of sales 
verified, 132 recipient agencies could not 
identify the commodity value of their 
purchases. Similar findings were 
disclosed during the National Audit of 
the Food Distribution Program which 
also covered processing activities. 

Based on these findings, processors 
selling end products through distributors 
without dual billing would, under this 
proposal, be required to use a system 
which provides refunds to distributors 
and discounts to recipient agencies 
based on the agreement value of 
donated commodities. Under this 
system, the processor would be required 
to sell end products to a distributor at 
the processor's commercial/gross price 
for the end product. 

The processor's invoice would reflect 
the value of commodities contained in 
the end product as established by the 
agreement. The processor would ensure 
that the distributor invoices the 
recipient agency at a price which 
reflects the value of the discount 
established by the agreement. The 
processor would ensure that the 
distributor submits a refund application 
to the processor within 30 days after the 
eligible recipient agency receives the 
processed end product. The processor 
would ensure that the refund application 
includes certification of the purchase of 
end product by the eligible recipient 
agency through substantiating invoices 
and that the recipient agency has 
purchased the end product at the net 
case price which reflects the value of the 
discount established by the agreement. 
Within 30 days of the receipt of the 
refund application, the processor would 


issue payment directly to the distributor 
in an amount equal to the stated 
agreement value of the donated food 
contained in the purchased end products 
covered by the application. In no event 
would refund applications for purchases 
during the period of agreement be 
accepted by the processor later than 60 
days after the close of the agreement 
period. This system is consistent with 
that contained in the proposed Part 250 
regulations. It is expected that 
implementation of this system would: 
result in distributors reporting sales to 
processors more expeditiously and 
enable more timely reporting by 
processors to FNS. The requirements for 
this system are described in 
§ 252.4(c)(ii)(B). ~ 

Processor Sales Verification: Section 
252.4(c)(ii)(B) of the September 12, 1985 
interim regulation requires processors to 
verify sales through a distributor 
without dual billing. This includes 
verifying sales of end products to 
eligible recipient agencies reported by 
distributors made under the discount 
through distributor system without dual 
billing by verifying a statistically valid 
sampling of sales to recipient agencies. . 
Results of FNS sales verifications and 
on-site processor reviews have 
indicated that inaccurate reporting by 
distributors to processors is a major 
reason for inaccurate or invalid sales 
reporting to FNS. To maintain the 
accountability of the NCP program, the 
Department is proposing that processors 
verify on a quarterly basis 100 percent 
of discount sales made through 
distributors without dual billing. The 
verification must include a review of 
sales to determine if NCP end products 
were sold to eligible recipient agencies 
and to determine if the value of the 
donated commodities was passed on to 
the recipient agency. Processors must 
reports to FNS the level of invalid or 
inaccurate sales and simultaneously 
submit a corrective action plan to 
correct problems identified in the 
verification effort. The processor also 
must immediately submit adjusted 
monthly performance reports to 
eliminate invalid sales. If FNS 
determines that end products have been 
improperly distributed, FNS may assert 
a claim against the processor. 

Verification of Recipient Agency 
Masterfile: To be eligible to participate 
in NCP, recipient agencies must have a 
current agreement to receive donated 
commodities in accordance with 
§ 252.1(c). To register to participate in 
NCP, recipient agencies must complete 
and return to FNS an NCP registration 
card. FNS maintains a masterfile of all 
agencies registered to participate in 
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NCP. This listing is provided to 
approved processors for marketing and 
reporting purposes. ‘ 

Previously, the Department solicited 
the cooperation of State distributing 
agencies in verifying the NCP recipient 
agency masterfile. The voluntary 
recipient agency masterfile verification 
was extremely useful and enabled the 
Department to eliminate a significant 
number of ineligible recipient agencies 
from the masterfile. Since the recipient 
agency masterfile is supplied to each 
NCP processor, FNS must ensure that 
this list is as accurate as possible to 
maintain program integrity. To ensure 
the integrity of the entire recipient 
agency masterfile, the Department is 
adding a requirement in § 250.11 that 
State distributing agencies must verify 
the NCP recipient agency masterfile for 
recipient agencies registered in their 
States. Some options under 
consideration for verification of 
recipient agency eligibility include: (1) 
State agencies verifying that recipient 
agencies listed on the NCP masterfile 
have a current agreement with the State 
under § 250.8 and 251.5; (2) State 
agencies signing off on the recipient 
agency registration card prior to 
submission to FNS; and (3) recipient 
agencies submitting an approved current 
State agency agreement to receive 
donated food with the NCP registration 
card. We solicit comments on the above 
options and welcome any other 
suggestions as to how the verification of 
the NCP masterfile can best be 
accomplished. Since a revised § 250.11 
has already been proposed, FNS is 
proposing to add this provision as an 
additional paragraph in 7 CFR 250.11. 
We would like to point out that this 
proposal! does not nullify the proposed 
§ 250.11 set forth in the August 19, 1985 
proposed Part 250 (50 FR 33470). This 
rule proposes to add a third paragraph 
to § 250.11. 

Audit requirement: Because it is not 
appropriate for the Department to 
conduct on-site reviews or audits of all 
processors participating in the NCP 
Program, the Department is proposing to 
require that processors obtain an annual 
independent audit by a certified public 
accountant (CPA). 

The first audit will cover NCP 
agreement activities during the 1985-86 
agreement year (July 1, 1985 through 
June 30, 1986). Since final NCP activity 
reports are due to FNS by October 31, 
1986, processors will have until January 
31, 1987 to submit the final audit report 
to FNS. Subsequent audit reports must 
cover each agreement year’s activities 
from July 1 through June 30 and will be 
due to FNS no later than January 31 of 
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the next calendar year. All final audit 
reports must be submitted to FNS 
complete with findings, deficiencies and 
recommendations. The Department 
believes this requirement will improve 
program accountability. This 
requirement is being proposed in Part 
250, as a requirement for State 
processing activities. 

The audits must be conducted in 
accordance with the financial and 
compliance elements of Standards For 
Audit of Governmental Organizations, 
Programs, Activities and Functions 
issued by the Comptroller General of the 
United States. In addition, FNS will 
develop audit guidelines for use by - 
auditors to ensure that such audits are 
of sufficient scope to include a thorough 
review of program requirements. FNS 
will provide training for auditors in 
accordance with requirements 
prescribed by the Secretary on the use 
of these guidelines. All costs associated 
with the CPA audit, including travel 
expenses to attend any FNS training 
sessions, must be borne by the 
processor. All audit findings must be 
submitted by the processor to FNS. 

FNS Sales Verification: in addition to 
sales verification conducted by 
processors, FNS has conducted a 
verification of processor sales reported 
to FNS. FNS will continue to conduct 
such a verification utilizing statistically 
valid samples to determine the level of 
inaccurate or invalid sales. Section 
252.6(c) is being amended to clarify that 
FNS will be conducting such verification 
—aee project claims based on the 
results. 


List of Subjects in 7 CFR Parts 250 and 
252 


Aged, Agricultural commodities, 
Business and industry, Food assistance 
programs, Food donations, Food 
processing, Grant programs—social 
programs, Infants and children, Price 
support programs, Reporting 
requirements, Schoo! breakfast and 
lunch programs, Surplus agricultural 
commodities. 

Accordingly, it is proposed that Parts 
250 and 252 be amendeg to read as 
follows: 


PART 250—FOOD DISTRIBUTION 
PROGRAM 


1. The authority citation for Part 250 
continues to read as follows: 


Authority: Sec. 32, Pub. L. 74-320, 49 Stat. 
744 (7 U.S.C. 612c); Pub. L. 75-165, 50 Stat. 323 
(15 U.S.C. 713c); secs. 6, 9, 60 Stat. 231, 233, 
Pub. L. 79-396 (42 U.S.C. 1755, 1758); sec. 416, 
Pub. L. 81-439, 63 Stat. 1058 (7 U.S.C. 1431); 
sec. 402, Pub. L. 91-665, 68 Stat. 843 (22 U.S.C. 
1922); sec. 210, Pub. L. 84-540, 70, Stat. 202 {7 


U S.C. 1859); sec. 9, Pub. L. 85-931, 72 Stat. 
1792 (7 U S.C. 1431b); Pub. L. 86-756, 74 Stat. 
8997 U S.C. 1431 nt); sec. 709, Pub. L. 89-321, 
79 Stat. 1212 (7 U.S.C. 1446a—1); sec. 3, Pub. L. 
90-302, 82 Stat. 117 (42 U.S.C. 1761); secs. 409, 
410, Pub. L. 93-288, 88 Stat. 157 (42 U.S.C. 
5179, 5180); sec. 2, Pub. L. 93-326, 88 Stat. 288 
(42 U.S.C. 17762a); sec. 16, Pub. L. 94-105, 89 
Stat. 522 (42 U.S.C. 1766); sec. 1304({a), Pub. L. 
95-113, 91 Stat. 980 (7 U.S.C. 613c nt); sec. 311, 
Pub, L. 95-478, 92 Stat. 1533 (42 U.S.C. 3030a)}; 
sec. 10, Pub. L. 95-627, 92 Stat. 3623 (42 U.S.C. 
1760); (5 U.S.C. 301), unless otherwise noted. 


21. Section 250.11, previously 
reserved, is added as follows: 
§ 250.11 Eligibility determination for 
recipient agencies and recipients. 

Verification of recipient agency 
eligibility. State distributing agencies at 
the request of FNS shall (a) verify that 
recipient agencies registered to 
participate in the National Commodity 
Processing (NCP) Program have in effect 
a current agreement with the State 
agency to receive donated food in 
accordance with Part 252.1(c) and (b) 
State agencies shall report the results of 
such verification to FNS within 
timeframes determined by FNS. 


PART 252—NATIONAL COMMODITY 
PROCESSING PROGRAM 


1. The authority citation for Part 252 
continues to read as follows: 


Authority: Sec. 416 Agricultural Act of 1949 
(7 U.S.C. 1431). 


2. In § 252.4, paragraph (c)(4)(ii)(B) is 
revised and paragraph (c)(17) is added 
as follows:. 


§ 252.4 Application to participate and 
agreement. 


(c Si2...6 

(4) a2 *t 

(ii) ee € 

(B) Sale Through Distributor without 
Dual Billing. When end products are 
sold to recipient agencies through a 
distributor without dual billing, 
processors shall provide refunds to the 
distributor and ensure that the 
distributor provides discounts of equal 
value to recipient agencies. Under this 
system, the processor shall sell end 
products to a distributor at the 
processor's commercial/gross price for 
the end product. The processor's invoice 
shall reflect the value of commodities 
contained in the end product as 
established by the agreement. The 
processor shall ensure that the 
distributor invoices the recipient agency 
at a price which reflects the value of the 
discount established by the agreement. 
The processor shall ensure that the 
distributor submits a refund application 
to the processor within 30 days after the 
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eligible recipient agency receives the 
processed end product. The processor 
shall ensure that the refund application 
includes documentation of the purchase 
of end product by the eligible recipient 
agency through substantiating invoices 
and that the recipient agency has 
purchased the end prodict'at'the net 
case price which reflects the value of the 
discount established by the agreement. 
Within 30 days of the receipt of the 
refund application, the processor shall 
issue payment directly to the distributor 
in an amount equal to the stated 
agreement value of the donated food 
contained in the purchased end products 
covered by the application. In no event 
shall refund applications for purchases 
during the period of agreement be 
accepted by the processor later than 60 
days after the close of the agreement 
period. The processor shall verify 100 
percent of discounted sales made by 
distributors without dual billing. The 
processor shall verify, at a minimum, on 
a quarterly basis that discounted sales 
of NCP end products reported by the . 
distributor without dual billing were 
made only to eligible recipient agencies 
and that the value of donated 
commodities was passed through to 
those recipient agencies. The processor 
shall report to FNS the level of invalid 


. or inaccurate sales identified through 


the verification effort immediately upon 
completion of the verification. At the 
same time such report is submitted, the 
processor shall submit to FNS a 
corrective action plan disigned to 
correct problems identified in the 
verification effort. The processor shall 
immediately adjust all monthly 
performance reports to reflect the 
invalid sales identified during the 
verification effort required by this 
paragraph. If, as a result of this 
verification, FNS determines that the 
value of donated food has not been 
passed on to recipient agencies or when 
end products have been improperly 
distributed FNS may assert a claim 
against the processor in accordance 
with FNS instructions. 


* * * * * 


(17) NCP processors shall obtain an 
annual independent audit by a certified 
public accountant (CPA). The first audit 
shall cover the 1985-86 agreement year's 
NCP activities and shall be submitted to 
FNS complete with findings, deficiencies 
and recommendations prior to January 
31, 1987. Subsequent audits shall cover 
all activities of each agreement year 
from July 1 through June 30 and must be 
submitted to FNS by January 31 of the 
next calendar year. The audits shall be 
conducted in accordance with the 
financial and compliance elements of 
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Standards For Audit of Government 
Organizations, Programs, Activities and 
Functions and FNS audit guidelines. 


(i) Processors shall ensure that 
auditors attend any FNS training 
prescribed by the Secretary. 


(ii) The costs of the audits, including 
travel expenses to attend any FNS 
training sessions, shall be borne by the 
processors. 


(iii) Audit findings shall be submitted 
by the processor to FNS. 


(iv) Failure to conduct an audit as 
required by paragraph (17) of this 
section or failure to correct deficiencies 
identified by such audit will render the 
processor ineligible to enter into another 
NCP agreement until the required audit 
has been conducted and/or deficiencies 
corrected. 


(v) Processors shall develop a written 
response to FNS addressing deficiencies 
which have been identified in the audit. 
Such responses shall include: (A) 
corrective action which has already 
been taken to eliminate the deficiency; 
(B) corrective action which the 
processor proposes to take to eliminate 
the deficiency; (C) the timeframes for 
the implementation and completion of 
the corrective action; (D) a 
determination of what caused the 
deficiency; and (E) deficiencies which 
have been identified that the processor 
takes exception to and an explanation 
for the exception. 


3. Section 252.6 is amended by adding 
3 sentences to the end of paragraph (c) 
to read as follows: 


_ $252.6 Miscellaneous Provisions. 


* * * * * 


(c)* * * FNS may conduct a 
verification of processor reported sales 
utilizing a statistically valid sampling 
technique. If, as a result of this 
verification, FNS determines that the 
value of the donated food has not been 
passed on to recipient agencies or if end 
products have been improperly 
distributed, FNS may assert a claim 
against the processor. Such claim may 
include a projection of the verification 
sample to the total NCP sales reported 
by the processor. 


* ose * * 
Dated: January 6, 1986. 


John W. Bode, 


Assistant Secretary for Food and Consumer 
Services. 


[FR Doc. 86-2414 Filed 2-3-86; 8:45 am] 
BILLING CODE 3410-30-M 


Agricultural Marketing Service 
7 CFR Part 985 


Spearmint Oil Produced in the Far 
West; Proposed Salable Quantities and 
Allotment Percentages for the 1986-87 
Marketing Year 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Proposed rule. 


SUMMARY: This is a proposal to establish 
the quantity of spearmint oil produced 
in the Far West, by class, that may be 
purchased from, or handled for, 


- producers by handlers during the 1986- 


87 marketing year which begins June 1, 
1986. this action is taken under the 
marketing conditions. The proposal was 
recommended by the Spearmint Oil 
Administrative Committee which works 
with USDA in. administering the order. 


DATE: Comments must be received by 
February 19, 1986. 

ADDRESS: Interested persons are invited 
to submit written comments concerning 
this proposal. Comments must be sent in 
duplicate to the Docket Clerk, Fruit and 
Vegetable Division, AMS, USDA, Room 
2069, South Building, Washington, DC 
20250. Comments should reference the 
date and page number of this issue of 
the Federal Register and will be 
available for public inspection in the 
office of the Docket Clerk during regular 
business hours. 


FOR FURTHER INFORMATION CONTACT: 
Ronald L. Cioffi, Acting Chief, Marketing 
Order Administration Branch, Fruit and 
Vegetable Division, AMS, U.S. 
Department of Agriculture, Washington, 
DC 20250. Telephone: (202) 447-5053. 
SUPPLEMENTARY INFORMATION: This 
proposed rule has been reviewed under 
USDA guidelines implementing 
Executive Order 12291 and Secretary's 
Memorandum No. 1512.1 and has been 
classified a “‘non-major” rule under 
criteria contained therein. 

The Administrator of the Agricultural 
Marketing Service, has certified that this 
action will not have a significant 
economic impact on a substantial 
number of small entities. 

The proposed salable quantity and 
allotment percentage for each class of 
spearmint oil would be established in 
accordance with the provisions of 
Marketing Order No. 985, regulating the 
handling of spearmint oil produced in 
the Far West, hereinafter referred to as 
the “order”. The order is effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674). The proposal was recommended by 
the Spearmint Oil Administrative 
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Committee, which works with USDA in 
administering the order. 

The salable quantity and alloment 
percentage proposed for each class of 
spearmint oil for the 1986-87 marketing 
year beginning June 1, 1986, is based 
upon recommendations of the 
Committee and the following data and 
estimates: 


(1) “Class 1” Oil (Scotch Spearmint) 


(A) Estimated carryin on June 1, 
1986—209,964 pounds. 

(B) Estimated trade demand (domestic 
and export) for the 1986-87 marketing 
year, based on an average of producer 
sales for the five year period beginning 
with the 1980-81 marketing year through 
the 1984-85 marketing year—737,049 
pounds. 

(C) Recommended desirable carryout 
on May 31, 1987—75,000 pounds. 

(D) Salable quantity required from 
1986 production—602,085 pounds. 

(E) Total allotment bases for “Class 1” 
Oil—1,639,140 pounds. 

(F) Computed allotment percentage— 
36.73 percent. 

(G) The Committee's recommended 
salable quantity—688,439 pounds. 

(H) Recommended allotment 
percentage—42 percent. 


(2) “Class 3” Oil (Native Spearmint) 


(A) Estimated carryin on June 1, 
1986—90,529 pounds. 

(B) Estimated trade demand (domestic 
and export) for the 1986-87 marketing 
year based on an aveage of sales for the 
past five marketing years beginning with 
the 1980-81 marketing year through the 
1984-85 marketing year—870,516 
pounds. 

(C) Recommended desirable carryout 
on May 31, 1987—75,000 pounds. 

(D) Salable quantity required from 
1986 production—854,987 pounds. 

(E) Total allotment bases for “Class 3” 
Oil—1,808,;587 pounds. 

(F) Computed allotment percentage— 
47.27 percent. 

(G) The Committee’s recommended 
salable quantity—886,208 pounds. 

(H) Recommended allotment 
percentage—49 percent. 

The salable quantity is the totai 
quantity of each class of oil which 
handlers may purchase from or handle 
on behalf of producers during a 
marketing year. Each producer is 
allotted a share of the salable quantity 
by applying the allotment percentage to 
his/her allotment base for the applicable 
class. 

Volume controls in effect under the 
order have aided in maintaining a stable 
market for each class of oil. The 
Committee’s objective for 1986-87 is to 
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continue to balance supplies with needs 
to-maintain a stable market and prices 
for each class of 1986-crop oil and 
promote orderly marketing. The 
Committee's recommendations are 
based on expectations of normal sales 
of spearmint oil during the 1986-87 
marketing year. 

Pursuant to the order, the Committee 
issued additional allotment bases to 
both new and existing procedures for 
the 1986-87 marketing year. New 
procedures were issued allotment bases 
in units of 2,049 pounds for “Class 1” Oil 
and 2,261 pounds for “Class 3” Oil. 
Additional allotment bases for existing 
procedures were divided equally, by 
class of oil, among all producers who 
requested such additional base and 
demonstrated the ability to produce the 
additional spearmint oil referable to 
such base. The issuance of the 
additional allotment bases increased the 
total of “Class 1” Oil allotment bases by 
16,336 pounds and “Class 3” Oil by 
18,054 pounds. 

This proposed rule provides a 15-day 
comment period. A longer comment 
period would be contrary to the public 
interest, as any comments on the rule 
need to be received within 15 days so 
that the final rule, if issued, can be made 
effective as soon as possible, in order to 
ensure orderly marketing of spearmint 
oil during the 1986-87 marketing s€ason, 
and.to give growers adequate notice so 
they may develop or make any 
adjustments in their planning plans for 
the ensuing marketing season. 


List of Subjects in 7 CFR Part 985 


Marketing Agreements and Orders, 
and Spearmint Oil. 


1. The authority citation for 7 CFR 
Part 985 continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


2. It is proposed to add a new 
§ 985.206 under Subpart—Salable 
Quantities and Allotment Percentages to 
read.as follows: (The following 
provisions will not be published in the 
Code of Federal Regulations). 


PART 985—SPEARMINT OIL 
PRODUCED IN THE FAR WEST 


Subpart—Salable Quantities and 
Aliotment Percentages 


§ 985.206 Salable quantities and allotment 
percentages— 1886-87 marketing year. 

The salable quantity and allotment 
percentage for each class of spearmint 
oil during the marketing year which 
begins June 1, 1986, shall be as follows: 

{a) “Class 1” Oil—a salable quantity 
of 688,439 pounds, and an allotment 
percentage of 42 percent. 


(b) “Class 3” Oil—a salable quantity 
of 886,208 pounds, and an allotment 
percentage of 49 percent. 


Dated: January 29, 1986. 
Joseph A. Gribbin, 
Director, Fruit and Vegetable Division. 
[FR Doc. 86-2362 Filed 2~-3-86; 8:45 am] 
BILLING CODE 3410-02-M 


7 CFR Parts 1006, 1007, 1011, 1012, 
1013, 1030, 1032, 1033, 1036, 1040, 

1046, 1049, 1050, 1064, 1065, 1068, 

1076, 1079, 1093, 1094, 1096, 1097, 

1098, 1099, 1102, 1106, 1108, 1120, 

1124, 1125, 1126, 1131, 1132, 1134, 

1135, 1136, 1137, 1138, and 1139 


Milk in the Upper Florida Marketing 


7 CFR Part and Marketing Areas 


1006 Upper Florida 

1007 Georgia 

1011 Tennessee Valley 

1012 Tampa Bay 

1013 Southeastern Florida 

1030 Chicago Regional 

1032 Southern Illinois 

1033 Ohio Valley 

1036 Eastern Ohio-Western Pennsylvania 
1040 Southern Michigan 

1046 Louisville-Lexington-Evansville 
1049 Indiana 

1050 Central Illinois 

1064 Greater Kansas City 

1065 Nebraska-Western lowa 
1068 Upper Midwest 

1076 Eastern South Dakota 
1079 lowa 

1093 Alabama-West Florida 
1094 New Orleans-Mississippi 
1096 Greater Louisiana 

1097 Memphis, Tennessee 

1098 Nashville, Tennessee 

1099 Paducah, Kentucky 

1102 Fort Smith, Arkansas 

1106 Southwest Plains 

1108 Central Arkansas 

1120 Lubbock-Plainview, Texas 
1124 Oregon-Washington 

1125 Puget Sound-Inland 

1126 Texas 

1131 Central Arizona 

1132 Texas Panhandle 

1134 Western Colorado 

1135 Southwestern Idaho-Eastern Oregon 
1136 Great Basin 

1137 Eastern Colorado 

1138 Rio Grande Valley 

1139 Lake Mead 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Proposed Termination and 


Determination of current Class II price. 


summary: This rulemaking invites 
written comments on a proposal of the 
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Department to terminate certain 
provisions relating to the computation of 
the Class II price in the above-listed 39 
Federal milk orders, and makes a 
change in computing the current basic 
Class II formula price. The Class Hi price, 
which applies in most cases to such 
products as cottage cheese, ice cream, 
yogurt, and cream, is determined each 
month through a formula. The formula 
provides, in part, for using certain 
pricing factors relating to edible dry 
whey as established under the dairy 
price support program. Because of 
recent changes in the support program, 
these pricing factors are no longer 
available. The proposed action would 
eliminate the use of dry whey values in 
the Class II price computation. 

DATE: Comments are due not later than 
February 19, 1986. 

ADDRESS: Comments (two copies) 
should be sent to: Dairy Division, AMS, 
Room 2968, South Building, U.S. 
Department of Agriculture, Washington, 
DC 20250. 

FOR FURTHER INFORMATION CONTACT: 


‘Maurice M. Martin, Marketing 


Specialist, Dairy Division, Agricultural 
Marketing Service, United States 
Department of Agriculture, Washington, 
DC 20250, (202) 447-7311. 


SUPPLEMENTARY INFORMATION: The 
Administrator of the Agricultural 
Marketing Service has determined that 
this action would not have a significant 
economic impact on a substantial 
number of small entities. The 
termination would have a relatively 
limited impact on the level of the Class 
II price. Thus, neither handlers or 
producers would be significantly 
affected by this action. 


Notice is hereby given that, pursuant 
to the provisions of the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601 et seq.), the 
termination of the following provisions 
of the orders regulating the handling of 
milk in the aforesaid marketing areas is 
being considered: 


7 CFR Provisions and Marketing Area 


1006.19(d) and 1006.51a({a)(1)(iii)—Upper 
Florida 

1007.20(d) and 1007.51a(a)(1)(iii)— 
Georgia 

1011.20(d) and 1011.51a(a)(1)(iii)}— 
Tennessee Valley 

1012.19(d) and 1012. 51a(a)(1)(iii)— 
Tampa Bay 

1013.19(d) and 1013.51a(a)(1)(iii}— 
Southeastern Florida 

1030.20{d) and 1030.51a(a)(1)(iii)— 
Chicago Regional 

1032.20{d) and 1032.51a(a)(1){iii}— 
Southern Illinois 
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1033.20(d) and 1033.51a(a)(1){iti) Ohio 
Valley 


1036.20(d)} and 1036.51a{a}(1 iii)— 
Eastern Ohio-Western Pennsylvania 

1040.21(d) and 1040.51a(a)f1 (iii) — 
Southern Michigan 

1046.20(d} and 1046.51a(a)(1)(iiiJ— 
Louisville-Lexington-Evansville 

1049.20(d) and 1049.51a(a)(1)(iiij— 
Indiana 

1050.20(d) and 1050.51a(a)}(1)(iii)— 
Central Hlinnois 

1064.20(d) and 1064.51a(a)}(1)(iii)— 
Greater Kansas City 

1065.20(d) and 1065.51a(a)(1){iiz}— 
Nebraska-Western Iowa 

1068.20(d) and 1068.51a(a)(1)(iii}-—Upper 
Midwest 

1076.20(d) and 1076.51a(a)(1){iii)— 
Eastern South Dakota 

1079.20(d) and 1079.51a(a)(1)(iii}—Iowa 

1093.20(d) and 1093.51afa){1)(iii)— 
Alabama-West Florida 

1094.20(d) and 1094.51a(a)(1)(iii}—New 
Orleans-Mississippi 

1096.20(d) and 1096.51a{a }f1){iii)— 
Greater Louisiana 

1097.20(d) and 1097.51a({a)f1){iii}— 
Memphis, Tennessee 

1098.20(d) and 1098.51a(a)(1)(iii)— 
Nashville, Tennessee 

1099.20(d) and 1099.51a({a)}{1)(iii)}— 
Paducah, Kentucky 

1102.20(d) and 1102.51a(a)(1)(iii}—Fort 
Smith, Arkansas 

1106.20(d) and 1106.51a(a)(1)(iii)— 
Southwest Plains 

1108.20(d) and 1108.51a(a)}(1){iii}— 
Central Arkansas 

1120.20(d) and 1120.51a{a)}(1){iii}— 
Lubbock-Plainview, Texas 

1124.20(d) and 1124.5tafa)(1)(iii)— 
Oregon-Washington 

1125.19(d) and 1125.51a(a)}(1)}(iii}—Puget 
Sound-Inland - 

1126.20(d) and 2126.51a(a)(1)(iii}—Texas 

1131.20(d) and 1131.51a{a)(1)(iii}— 
Central Arizona 

1132.20(d) and 1132.51a(a}{1}{iii}—Texas 
Panhandle 

1134.19(d} and 1134.51a(a)(1){iii}— 
Western Colorado 

1135.19(d} and 1135.51a(a}(1)(iii}— 
Southwestern Idaho-Eastern Oregon 

1136.19(d) and 1136.51a(a)(1)(iii}—Great 
Basin 

1137.19(d) and 1137.51a(a)(1)}(iii)— 
Eastern Colorado 

1138.20{d) and 1138.51a{a)(1}(iii}—Rio 
Grande Valley 

1139.19(d) and 1139.51a(a)(1)(iii}Lake 
Mead 

All persons who-want to send written 

data, views, or arguments about the 

proposed termination should send two 

copies of them to the Dairy Division, 

Agricultural Marketing Service, Room 

2968, South Building, U.S. Department of 


Agriculture, Washington, DC 20256 not 
later than 15 days after the publication 
of this notice in the Federal Register. 


All written comments received 
pursuant to this notice will be made 
available for public inspection in the 
Dairy Division during norma! business 
hours (7 CFR 1.27{b)). 


Statement of Consideration 


The 39 orders provide that a tentative 
Class II price shall be announced for 
each month by the 15th day of the 
preceding month. The tentative price is 
based in part on a “basic Class I 
formula price,” which in turn is 
computed in accordance with a 
prescribed formula set forth in the 
orders. The formula includes 
determining the gross value of milk used 
to manufacture cheddar cheese. The 
gross value is the sum of the following 
computations: 


(i) Multiply the cheddar cheese price 
by the yield factor used under the Price 
Support Program for cheddar cheese; 


(ii) Multiply the butter price by the 
yield factor used under the Price 
Support Program for determining the 
butterfat component of the whey value 
in the cheese price computation; and 


(iii) Subtract from the edible whey 
price the processing cost used under the 
Price Support Program for edible whey 
and multiply any positive difference by 
the yield factor used under the Price 
Support Program for edible whey. 


Because of recent changes in the price 
support program, the processing cost 
and yield factor for edible dry whey are 
no longer being determined under that 
program and thus are not available for 
use under the Federal orders. The 
changes stemmed from the recently 
enacted Food Security Act of 1985, 
which precludes the use of any market 
value of whey in determining the 
purchase price for cheese under the 
price support program. 

Possible options for dealing with the 
unavailability of certain pricing factors 
includes amending the orders on the 
basis of a public hearing or terminating 
the use of a whey value in computing 
the basic Class II formula price. Since 
the whey value carries a relatively 
minor weight in the pricing formula, the 
Department is recommending the 
termination option. The following table 
shows the effect of the whey factor on 
the basic Class II formula price over a 
recent period: 
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EFFECT OF THE EXCLUSION OF THE WHEY 
PRICING FACTOR ON THE Basic Crass |! 
FORMULA PRICE—BAaSiIC CLASS Il FORMULA 
PRICES 


[Dollars per hundredweight} 


Monthy (1965) 


This basic Class II formula price has 
been in effect since October 1981. For 
the 51-month period of October 1981 
through December 1985, the average 
monthly impact was +.0033 cents per 
hundredweight. 


Determination of Current Class II Price 


Pending a resolution of this issue, it is 
appopriate to continue the use of whey 
value in computing the basic Class II 
formula price. As authorized under the 
order, equivalent pricing factors should 
be determined for this purpose. It is 
concluded that the processing cost and 
yield factor for any whey that had been 
used most recently under the price 
support program should be used as the 


* equivalent factors. The processing cast 


would be 12.5 cents per pound of dry 
whey. The yield factor would be 5.5 
pounds of dry whey per hundredweight 
of milk. 

It is therefore ordered that a whey 
processing cost of 12.5 cents per pound 
and a yield factor of 5.5 pounds be used 
as equivalent factors in determining any 
positive whey value in computing the 
basic Class II formula price under the 
above-named orders, effective upon 
issuance of this determination. 

It is hereby found and determined that 
30 days’ prior notice of the effective date 
of this determination is impracticable, 
unnecessary and contrary to the public 
interest in that (1) there no Jonger exists 
under the dairy price support program a 
processing cost factor and yield factor 
for edible dry whey for use in computing 
the basic Class II formula price; (2) there 
is an immediate need to compute the 
basic Class II formula price; and (3) this 
determination does not require of 
persons affected substantial or 
extensive preparation prior to making it 
effective. 





List of Subjects in 7 CFR Parts 1006 et al. 


Milk marketing orders, Milk, Dairy 
products. 


The authority citation for Parts 1006, 
1007, 1011, 1012, 1013, 1030, 1032, 1033, 
1036, 1040, 1046, 1049, 1050, 1064, 1065, 
1068, 1076, 1079, 1093, 1094, 1096, 1097, 
1098, 1099, 1102, 1106, 1108, 1120, 1124, 
1125, 1126, 1131, 1132, 1134, 1135, 1136, 
1137, 1138, 1139 continues to read as 

* follows: 


Authority. Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 

Signed at Washington, DC, on: January 29, 
1986. 
William T. Manley, 
Deputy Administrator, Marketing Programs. 
{FR Doc. 86-2360 Filed 2-3-86; 8:45 am] 
BILLING CODE 3410-02-M 


DEPARTMENT OF ENERGY 
Western Area Power Administration 
10 CFR Part 904 


Public Comment Forum on General 
Regulations for the Sale of Power 
From the Boulder Canyon Project 


AGENCY: Western Area Power 
Administration, DOE. 

ACTION: Further notice of public 
comment forum. 


SUMMARY: On Tuesday, January 28, 
1986, the Western Area Power 
Administration (Western) published a 
notice of a second public comment 
forum to be conducted February 12, 
1986, at the Tropicana Hotel in Las 
Vegas, Nevada, on Western's revised 
proposed General Regulations for the 
Sale of Power from the Boulder Canyon 
Project (General Regulations). This 
notice informs all those who are 
interested in attending this public. 
comment forum, as well as others who 
may be interested in participating in this 
rulemaking, that at the February 12, 
1986, public comment forum each 
participant will be invited to indicate to 
Western those aspects of the Western 
proposal as to which the participant 
wishes Western to provide additional 
analysis, as well as other information, 
that might aid participants in 
forumulating comments on this 
rulemaking. Interested parties who do 
not choose to attend this public 
comment forum may, in the alternative, 
make this indication by written 
communication received by Western by 
February 17, 1986. 

DATE: The public comment forum will be 
held on February 12, 1986, beginning at 9 
a.in. 


ADDRESS: The public comment forum 
will be held at the Tropicana Hotel in 
the Monte Carlo Room, Las Vegas, 
Nevada. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Tom Carter, Assistant Area 
Manager for Power Marketing, Boulder 
City Area Office, Western Area Power 
Administration, P.O. Box 200, Boulder 
City, Nevada 89005, (702) 293-8855. 


SUPPLEMENTARY INFORMATION: On 
January 28, 1986, Western published a 
notice (51 FR 3471) that an additional 
public comment forum would be held 
February 12, 1986, to allow ample 
opportunity for all interested parties to 
comment on the revised proposed 
General Regulations published in the 
Federal Register on November 29, 1985. _ 
In addition to providing comments on 
the revised proposed General 
Regulations, all interested parties are 
invited to indicate to Western, either 
during this public comment forum or by 
written request received by Western by 
February 17, 1986, at the address above, 
any aspect of the revised proposed 
General Regulations (including the need 
for them and their probable effects) as 
to which the party wishes Western to 
provide additional information, 
including research and analysis, in 
support of the revised proposed General 
Regulations. Western, thereafter, will 
supply the requested information to all 
interested parties by publication in the 
Federal Register, and will invite further 
comments after all interested parties 
have had an opportunity to review such 
additional information. On request by 
interested parties, Western will then 
conduct an additional public comment 
forum to receive oral presentations 
concerning the revised proposed 
General Regulations. 


Issued in Washington, DC, January 31, 1986. 


Ronald K. Greenhalgh, 


Assistant Administrator for Washington 
Liaison. 


[FR Doc. 86-2549 Filed 2-3-86; 8:45 am] 
BILLING CODE 6450-01-M 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


12 CFR Part 329 


interest on Deposits 


AGENCY: Federal Deposit Insurance 
Corporation. 


ACTION: Proposed rule. 


SUMMARY: The Board of Directors of the 
Federal Deposit Insurance Corporation 
(“FDIC”) proposes to revise and simplify 
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Part 329 of the FDIC's regulations. 12 
CFR Part 329 (“Interest on Deposits”’). 
The proposal reflects changes made in 
the Federal Deposit Insurance Act (“FDI 
Act”), 12 U.S.C. 1811-1832d. The FDIC is 
proposing two alternative responses to 
these changes. The first one (“Revision”) 
is designed to maintain parity between 
Part 329 and proposed Regulation Q as 
recently published by the Board of 
Governors of the Federal Reserve 
System (“FRB”). See 51 31 (1986). The 
second one is a simpler and more liberal 
rule (“Alternative Rule”). The FDIC 
specifically requests full comment both 
on the Revision and on the Alternative 
Rule. 


DATE: Comments must be submitted on 
or before March 6, 1986. 


ADDRESS: Send comments to: Hoyle L. 
Robinson, Executive Secretary, Federal 
Deposit Insurance Corporation, 550 17th 
Street, NW., Washington, DC 20429. 
Comments may be hand delivered to, 
and are available for reviewing in, Room 
6108 on weekdays between the hours of 
8:30 a.m. and 5:00 p.m. 


FOR FURTHER INFORMATION CONTACT: 
Jules Bernard, Senior Attorney, Legal 
Division, Federal Deposit Insurance 
Corporation, 550 17th Street, NW, 
Washington, DC 20429, 202-389-4171. 


SUPPLEMENTARY INFORMATION: Prior to 
1980, Congress directed the FDIC and 
the FRB to regulate interest rates that 
banks paid on deposits. The agencies 
did so in three ways. They enforced the 
law forbidding banks to pay interest on 
demand deposits. They set limits on the 
rates banks could pay on time and 
savings deposits. Finally, they regulated 
the way banks advertised the rates. See 
12 U.S.C. 371a, 371b, & 1828(g)(1); see 
also 12 CFR Parts 217 (the FRB’s 
Regulation Q) & 329 (the FDIC's rules). 

In 1980 Congress transferred the 
authority to limit rates paid on time and 
savings deposits (but not the other two 
kinds of authority) from the two 
agencies to the Depository Institutions 
Deregulation Committee (DIDC). See 12 
U.S.C. 3502. The DIDC’s rules 
superseded those of the agencies where 
the DIDC’s rules differed from those that 
the agencies had adopted. See 12 CFR 
Part 1204. 


The DIDC and all its rules will expire 
on April 1, 1986. The agencies’ 
rulemaking authority will also change in 
significant ways on that date. Banks will 
still be forbidden to pay interest on 
demand deposits, however, and the 
agencies will continue to have authority 
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to regulate banks’ advertising 
practices.! 


The FDIC proposes two responses to 
these changes, presented in the 
alternative. One is the Revision. The 
Revision generally conforms to the 
FRB’s proposed Regulation Q. The other 
is the Alternative Rule, which is 
somewhat more liberal than proposed 
Regulation Q. The FDIC seeks full 
comment on all aspects of the Revision 
and of the Alternative Rule. The FDIC 
specifically seeks a full discussion of the 
question whether it would be preferable 
to ara the Revision or the Alternative 
Rule. 


Ordinarily the FDIC provides a 60-day 
comment period for proposed 
regulations. See “Development and 
Review of FDIC Rules and Regulations,” 
1 FED. DEPOSIT INS. CORP. 5057, 5058 
(May 21, 1979). Inasmuch as the 
statutory basis for Part 329 will be 
altered at the end of March, however, 
the FDIC considers that it is necessary 
to reduce the comment period on the 
proposed rule to 30 days. 


I. The Revision. 
A. The regulation. 


1. Defining “demand deposit.” The 
Revision defines “demand deposit” to 
include: 


—any deposit that has an original 
maturity or notice period of less than 
seven days, or regarding which the 
bank reserves less than seven days’ 
ve of an intended withdrawal,? 
an 


—any deposit that otherwise resembles 
a Money Market Deposit Account 
(MMDA) as currently defined by the 
DIDC, but that allows the depositor to 
exceed the number of third-party 
transfers or preauthorized payments 
that are allowed for MMDAs under 


1 The FRB has issued a propesal to revise the 
advertising rules set forth in Regulation Q. See 51 
FR 1379 (1986). The FDIC is not now proposing to 
make any changes in the advertising rules set forth 
in Part 329, except as may be necessary to eliminate 
obsolete provisions. The FDIC will consider issues 
related to advertising separately. 

2 Following the FRB's lead, the Revision 
establishes a seven-day notice period at the line of 
demarcation between demand deposits and other 
deposits. Part 329 is out of date in this respect. It 
speaks of a 14-day minimum term or notice period 
for time deposits, and of 14 days’ reserved notice for 
most kinds of savings deposit. See 12 CFR 329.1{c), 
(d), & (e)(1){iii}. The DIDC has provided for time 
deposits with terms as short as seven days, 
however. /d. section 1204.121. Moreover, the DIDC 
only requires 7 days’ reserved notice for NOW 

deposits that are 
accessible by nagotieble or transferable orders of 
withdrawal) and for MMDAs. /d. sections 
1204.108(b){4) & 1204.122{d). These accounts are 
both classed as “savings deposits™ by Part 329. /d. 
section 329.1(e)(1)(iii). 


the DIDC’s current rules:* Provided, 

that a deposit of this kind does not 

qualify as a “demand it” if the 
depositor is eligible to hold a NOW 
account.* 

The Revision specifies that NOW 
accounts and ATS accounts § are not 
subject to the prohibition against paying 
interest on demand deposits. Strictly 
speaking, there is no need for this 
provision. These accounts may only be 
held by depositors that are eligible to 
hold NOW accounts. Accordingly, they 
do not qualify as “demand deposits,” 
and are not subject to the prohibition in 
the first place. Nevertheless, the 
Revision includes this provision in order 
to maintain parity with proposed 
Regulation Q.® 

The Revision, like proposed 
Regulation Q, makes provision for a 
special kind of account that “‘is subject 
to withdrawals by telephonic or data 
transmission order or instruction and 
which consists of funds the entire 
beneficial interest of which is held by a 
party eligible to hold a NOW account.” 7 
Unlike proposed Regulation Q, the 
Revision imposes a seven-day reserved- 
notice period on these accounts (herein 
referred to as “electronic NOW 
accounts”). 

The Revision deviates from proposed 
Regulation Q in this respect. The FDIC 
believes, however, that NOW accounts 
and electronic NOW accounts should be 
defined in essentially identical terms. Of 
course, the FDIC could eliminate the 
reserved-notice requirement in both 
cases. The FDIC seeks comment on 
whether it would be preferable to adopt 
the Revision's approach, or to eliminate 
the reserved-notice requirement for both 


5 The limit is “six transfers per month or 
statement cycle (or similar period) of at least four 
weeks . . . and no more than three of the six such 
transfers may be by check, draft or similar 


order . . . .” dd. section 1204122. 

4 Only natural persens, nonprofit organizations, 
and public units may hold NOW accounts. See 12 
U.S.C. 1632(a){2). 

5 ATS accounts are defined by statute as “savings 
deposits” from which the depositor may make 
withdrawals “through payment to the bank itself or 
through transfer of credit to a demand deposit or 
other account pursuant to written authorization 
from the depositor to make such payments or 
transfers in connection with checks or drafts drawn 
upon the bank.” Only natural persons are eligible to 
hold ATS accounts. /d. section 1828(g)(2). 

6 In this regard the Revision complies with the 
requirements of section 18{g}{1) of the FDI Act, 
which specifies: {Such exceptions from this 
prohibition [against paying interest on demand 
deposits} shall be made as are now or may hereefter 
be prescribed with respect to deposits payable on 
demand in member banks by section 19 of the 
Federal Reserve Act, as amended, or by regulation 
of the Board of Governors of the Federal Reserve 
System.” /d. section 1828(g)(1). 

7 The Revision provides that the rules governing 
eligibility for NOW accounts apply to electronic 
NOW accounts as well. 
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kinds of account, or to conform strictly 
with proposed Regulation Q as drafted 
by the FRB. 

The Revision, like proposed 
Regulation Q, specifies that electronic 
NOW accounts are not subject to the 
prohibition against paying interest on 
demand deposits. In the Revision’s case, 
this exemption is superfluous, since 
electronic NOW accounts (as defined by 
the Revision) can never qualify as 
“demand deposits.” The Revision 
includes the exemption in order to 
follow proposed Regulation Q. 

Because the Revision and proposed 
Regulation Q define electronic NOW 
accounts differently, however, the scope 
of the exemption provided by the 
Revision is a bit narrower than that 
afforded by proposed Regulation Q. The 
Revision’s exemption only applies to 
deposits that have a seven-day notice 
requirement. Proposed Regulation Q 
affords the exemption to all electronic 
NOW accounts—even ones having 
a reserved-notice period of less 
than seven days, and which therefore 
qualify as “demand deposits” under 
proposed Regulation Q. The FDIC seeks 
comment on whether it would be 
preferable to limit the exemption to 
electronic NOW accounts that have the 
reserved-notice requirement, or to 
extend the exemption to all electronic 
NOW accounts {including those that are 
payable on demand). 

2. Repealing obsolete provisions. The 
Revision drops the definitions of 
“savings deposit” and “time deposit,” 
the rules for computing and paying 
interest on such accounts, and the rules 
for withdrawing funds from them. There 
is no need for these provisions after 
March 31, 1986. The Revision also drops 
the specia! advertising rules for 
accounts that once had a separate 
regulatory status, but which no longer 
do so. 

The Revision drops the penalty for 
premature withdrawals from time 
deposits. The FDI Act will not require 
the FDIC to impose penalties of this kind 
after March 31, 1986; and the FDIC does 
not believe that penalties are needed 
merely to enforce the prohibition against 
paying interest on demand deposits. The 
FDIC considers that it is more 
appropriate to address possible 
violations of the prohibition on a case- 
by-case basis. In eliminating early— 
withdrawal penalties from Part 329, the 
Revision follows the FRB’s proposed 
Regulation Q.® 


8 The FRB hes retained a more limited set ot 
early-withdrawal penalties in proposed Regulation 
D. See. 51 FR 27 (1986). The penalties are “safe- 

Continued 
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Banks may still impose early- 
withdrawal penalties for their own 
purposes, however. When they do, they 
must include a clear and conspicuous 
statemenit that they will impose a 
“substantial penalty” for early 
withdrawals. 


In connection with the proposed 
modification of Part 329, the FDIC's 
Board of Directors proposes to withdraw 
its policy statement entitled “Premiums 
Not Considered Payment of Interest or 
Dividends,” Jd. 5023 (March 24,-1970), 
which says that certain de minimis 
payments are not regarded as being the 
payment of “interest.” The policy 
statement is obsolete in its present form, 
having been superseded by the DIDC’s 
rules. See 12 U.S.C. 1204.109. Moreover, 
the Board believes that there will soon 
be no need for this exception from the 
prohibition against paying interest on 
demand deposits, inasmuch as the 
Revision effectively exempts all 
consumer deposits from that prohibition. 
The FDIC specifically asks for comment 
on whether it is appropriate to eliminate 
the premium rule. 


The Board also proposes to withdraw 
four General Counsel's opinions. 
Opinion No. 2, “Computation of Interest 
on Time and Savings Deposits,” 11 FED. 
DEPOSIT INS. CORP. 5522 (Feb. 10, 
1978) allows banks to divide the year 
into four equal quarters of 914% days 
each for the purpose of computing 
interest on nondemand deposits. 
Opinion No. 3, “Interest Rate 
Differential on Loans Secured by Time 
Deposits,” Jd. 5523 (Feb. 16, 1978), 
speaks of the mandatory differential 
between the rate a bank charges on a 
loan secured by a deposit and the rate 
paid on the underlying deposit. Opinion 
No. 4, “Advertising of 6-Month Variable 
Rate (Money Market) Time Deposits,” 
id. 5524 (undated) prescribes special 
rules for. advertising six-month time 
deposits. Opinion No. 5, “Computation 
of Interest on Time and Savings 
Deposits During Leap Years,” id. 5526 


harbor” provisions that protect banks against the 
retroactive imposition of higher reserve 
requirements in certain cases. Proposed Regulation 
D says that if a bank allows a depositor to 
withdraw funds from a time deposit within the first 
six days, the FRB will not impose higher reserve 
requirements if the bank requires the depositor to 
pay a minimum penalty equal to seven days’ simple 
interest on the amount withdrawn. In addition, if a 
nonpersonal time deposit has a stated maturity of 
one and one-half years or more, and if the bank 
allows the depositor to withdraw funds after six 
days but before one and one-half years after the 
date of deposit, the FRB will not impose higher 
reserve requirements if the bank requires the 
depositor to pay a minimum penalty equal to one 
month's simple interest on the amount withdraw. /d. 
27, 29 (1986). 


(Nov. 20, 1979), prescribes methods for 
computing interest during leap years. 
These opinions will all be obsolete. 

3. Conforming with the language of 
proposed Regulation Q. The Revision 
changes the language of certain 
provisions of Part 329 without altering 
their substance. These provisions are 
ones where the FDIC and the FRB have 
parallel requirements, and where the 
meaning and the regulatory 
consequences of the provisions are 
meant to be identical in Part 329 and 
Regulation Q, but where the language of 
the two regulations differs. The Revision 
modifies Part 329's language to conform 
with that proposed by the FRB simply 
for the sake of uniformity. 

In this connection, the Revision 
adopts the FRB's definition of “interest.” 
The change reflects the long-standing 
interpretation of the FDIC (and of the 
FRB). The Revision also replaces Part 
329’s descriptions of NOW and ATS 
accounts with those given by the FRB. 
None of these changes alters the 
substance of Part 329 in any way. 


B. Discussion. 


There are a number of arguments in 
favor of the approach taken in the 
Revision. The Revision makes it clear 
that the same rules apply to all insured 
banks, both those that belong to the 
Federal Reserve System and those that 
do not. Accordingly, the Revision avoids 
creating any competitive or regulatory 
imbalances. At the same time, the 
Revision preserves the essential features 
of the current definition of “demand 
deposit.” Accordingly, the Revision does 
not produce any significant disruption in 
the banking industry. 

The FDIC's assessment and insurance 
rules both have special rules for 
“demand deposits." Banks may deduct 
¥, of their “demand deposits” from the 
assessment base; the assessment rules 
explicitly refer to the definition provided 
for that term in Part 329. See 12 CFR 
327.03. In addition, IRAs, Keogh Plans, 
and public units are separately insured 
for “demand deposits” on one hand 
“time and savings deposits” on the 
other. Jd. §§ 330.8 & 330.10. The Revision 


‘does not affect the FDIC’s assessments 


nor its insurance liabilities significantly. 

Finally, the Revision reinforces the 
line of demarcation between 
transactions balances and less-volatile 
funds that the FRB has established in 
Regulation D. See id. Part 204. 

On the other hand, this approach 
presents certain difficulties in 
interpretation. Like the present rule, the 
Revision provides that a nondemand 
deposit that belongs to a business 
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enterprise is a “demand deposit” if the 
depositor may make more than the 
allowable number of transfers from it 
per month. It is not clear, however, what 
the consequences are when a bank 
allows its customers to violate the 
transfer limits. The account might well 
be regarded as a “demand deposit” ab 
initio,® and the bank would not pay any 
interest on it in the future. But it is not 
clear what effects—if any—would arise 
from the retroactive reclassification of 
the deposit. 

The Revision (like the current 
regulation) can lead to strange results. 
For example, if a business enterprise 
uses its own computers to communicate 
with its bank, and instructs the bank to 
transfer funds from its MMDA to its 
checking account, it may do do only six 
times per month. But if it persuades the 
bank to install an automated teller 
machine on its premises, and performs 
exactly the same transaction through the 
automated teller, the business enterpirse 
may do so as often as it likes. 

The Revision also continues a 
deficiency in the current rule in that the 
FDIC's examiners cannot immediately 
tell whether a deposit is a “demand 
deposit” or not. Depending on the 
circumstances, the examiner must 
consider not only the terms of the 
deposit contract, but also the depositor’s 
conduct as well. 

It should be noted that the Federal 
Home Loan Bank Board (FHLBB) is 
developing its own rules regarding the 
use of third-party transfers from 
interest-bearing accounts. If the FHLBB 
adopts a more liberal rule, S&Ls and 
Federal savings banks (which are 
subject to the FHLBB‘s rules) could have 
a competitive advantage over other 
banks. 


® The FRB has ruled that, if a bank authorizes a 
depositor to make more than six third-party 
transfers from an account opened as an MMDA, the 
account is a “transaction account” under Regulation 
D (which category excludes MMDAs), and has been 
so right from the beginning. On the other hand, if the 
depositor merely exceeds the permitted number of 
transfers from an MMDA in an occasional basis, 
and does so inadvertently and without explicit 
authorization from the bank, the FRB considers that 
the account remains an MMDA. If the depositor 
does so regularly, the bank must close the 
account—but the account, immediately prior to 
closing, is still regarded as an MMDA, at least 
under Regulation D. See 1 FED. RES. REG. 
SERVICE 1-285 (1983). 

The FRB has not ruled on the status of such an 
account under Regulation Q. Presumably the FRB 
would follow the same line of analysis in order to 
preserve uniformity between Regulations D and Q. 
In order to maintain parity between Regulation Q 
and Part 329, the FDIC might well do the same. 
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Il. The Alternative Rule. 
A. The regulation. 


1. Defining “demand deposit.” The 
Alternative Rule defines “demand 
deposit” as: 


any deposit from which the depositor may, as _ 


a matter of legal right, withdraw the funds 
from the bank upon demand: Provided, that 
the term “demand deposit” does not include 
a nonbusiness deposit. 


The Alternative Rule defines the term 
“nonbusiness deposit” as one owned by 
an depositor that is specified in 12 
U.S.C. 1832(a)—i.e., a despositor that is 
eligible to hold a NOW account. In 
effect, the Alternative Rule treats all 
deposits owned by such depositors 
(whether payable on demand or not) as 
NOW accounts.!° There does not seem 
to be any practical reason to maintain a 
special category of interest-free deposit 
for these depositors, since as a practical 
matter they can hold interest-bearing 
accounts that have all the powers of 
demand deposits. 

In this regard, the Alternative Rule 
reaches the same result as proposed 
Regulation Q, but by a slightly different 
road. The Alternative Rule and 
proposed Regulation Q both exclude 
NOW accounts and ATS from the 
category “demand deposits.” The 
Alternative Rule excludes electronic 
NOW accounts from that category as 
well. Proposed Regulation Q does not do 
so, but then exempts them from the 
prohibition against paying interest on | 
demand deposits. The practical effect is 
the same in either case. 

Insofar as other depositors are 
concerned, the Alternative Rule is more 
liberal than proposed Regulation Q. The 
Alternative Rule allows banks to pay 
interest on any deposit—no matter who 
the beneficial owner may be—so long as 
the deposit is not payable on demand. 
Accordingly, banks may pay interest on 
all reserved-notice deposits—even when 
the accounts offer unlimited third-party 
transfer powers, and even when the 
accounts are owned by businesses. Of 
course, the PRB might classify such 
accounts as “transactions accounts” 
under Regulation D, see 12 CFR 204.2(e), 
and could subject them to higher reserve 
requirements. 

2. Other provisions. The Alternative 
Rule omits all references to NOW 
accounts, electronic NOW accounts, and 


10The FDI Act gives the FDIC explicit authority to 
define the term “demand deposit.” 12 U.S.C. 
1828(g)(1). The FDI Act does not require the FDIC to 
adopt the same definition: as the FRB: it merely 
provides that, if the FRB excepts any “deposits 
payable on demand” from the prohibition against 
paying interest on demand deposits, the FDIC may 
not impose that prohibition on nonmember banks in 
connection with such deposits. /d. 


ATS accounts. Otherwise the 
Alternative Rule is the same as the 
Revision. 


B. Discussion. 


A principal benefit of the Alternative 
Rule is that it is simple and clear. 
Accordingly, it is easy for banks to 
understand, and for the FDIC to 
enforce.!! The Alternative Rule should 
be helpful in removing artificial 
constraints on banking services, and 
make it possible for banks to price 
transaction services—and bid for 
transaction balances—explicitly. 
Currently banks compensate depositors 
for such deposits, but in indirect ways— 
e.g., by waiving fees. In addition, the 
current rules favor larger businesses 
over smaller ones. Larger businesses 
evidently find that it is cost-effective to 
use messengers to avoid the restrictions 
on third-party transfers from MMDAs, 
while smaller businesses find that it is 
not cost-effective to do so. The 
Alternative Rule eliminates any such 
bias against small businesses. 

On the other hand, because the 
Alternative Rule does not limit third- 
party transfers from nondemand 
accounts, banks belonging to the Federal 
Reserve System could suffer a 
competitive disadvantage if the FRB 
continues to impose limits on such 
transfers. It would also be possible 
under the Alternative Rule for banks to 
reduce the reserved-notice period for 
nondemand checking accounts to a very 
small interval—e.g., one day—in order 
to maintain technical compliance with 
the prohibition against paying interest 
on demand deposits. This procedure 
may be considered to be an evasion of 
the rule. Such an “evasion” is arguably 
more a matter of form than of substance. 
Even under current rules, banks do not 
have to invoke the reserved-notice 
period, and as a rule they do not do so.'” 


11 The Alternative Rule fully implements the law 
forbidding banks to pay interest on demand 
deposits. When Congress adopted that law in 1935, 
Congress only spoke of deposits payable on 
demand. In the 1980's, Congress authorized 
depositors of all kinds—even for-profit business 
enterprises—to write checks drawn on nondemand 
accounts (/.e., MMDAs). Congress did not limit the 
number of checks that a depositor may write on an 
MMDA. Congress only said that, if the number did 
not exceed three per month, the MMDA is not a 
“transaction account” under the FRB’s Regulation D, 
and the bank does not have to post higher reserves. 
The DIDC has put an absolute ceiling on checks 
drawn on MMDAs; but that is a regulatory directive, 
not a statutory one. 

1? The FDI Act now provides that, if a bank 
waives the reserved-notice period for one depositor, 
the bank must do so for all depositors. /d. section 
1828(g)(2). This requirement is removed from the 
FDI Act on March 31, 1986. 
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One additional effect of the 
Alternative Rule could be to shrink the 
class of “demand deposits” somewhat. 
Banks may subtract % of their “demand 
deposits”—as that term is defined in 
Part 329—from their assessment base. 
Id. § 327.03. The Alternative Rule could 
increase assessments for some banks. 


Request for Comment 


The FDIC is proposing to adopt either 
the Revision or the Alternative Rule. 
Accordingly, the FDIC specifically asks 
for full comment on each one. The FDIC 
specifically seeks comment on which 
would be preferable to adopt, and the 
reasons for the choice. The FDIC also 
seeks comment on any other approaches 
that might be feasible. 


Other Matters 


Regulatory Flexibility Act Statement. 
Both the Revision and the Alternative 
Rule merely simplify Part 329 and relax 
regulatory constraints. Accordingly, 
neither the Revision nor the Alternative 
Rule will have a significant economic 
impact on a substantial number of small 
entities. The provisions of the 
Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility 
analysis (5 U.S.C. 603, 604) are not 
applicable. 

Paperwork Reduction Act Statement. 
Neither the Revision nor the Alternative 
Rule will affect the record-keeping or 
reporting requirements imposed on 
insured banks, or affect any bank's 
competitive status. A cost/benefit 
analysis (including a small-bank impact 
statement) is not required. 

Regulation Review Program. The 
FDIC has established a program for 
reviewing each of its regulations at least 
once every five years for the purpose of 
determining whether the regulation 
should be continued, revised, or 
terminated. See “Development and 
Review of FDIC Rules and Regulations,” 
1 FED. DEPOSIT INS. CORP. 5057 
(1979). The FDIC has selected Part 329 
for review under the FDIC’s Regulation 
Review Program. See 50 FR 14247 (1985). 

The factors the FDIC must consider in 
making the determination are (a) the 
continuing need for the regulation; (b) 
alternative methods of accomplishing 
the purpose of the regulation; (c) the 
type and number of complaints or 
suggestions received; (d) the need to 
minimize the burden imposed on those 
affected by the regulation, especially 
small banks; (e) possible simplification 
or clarification of the regulation; (f) the 
need to eliminate overlapping and 
duplicative regulations or supervisory 
procedures; and (g) the length of time 
since the regulation was last evaluated 


BEST COPY AVAILABLE 
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and the extent to which technology, 


‘development of each alternative 
presented in the proposed rule {i.e., the 
Revision and the Alternative Rule). 


List of Subjects in 12 CFR Part 329 


Advertising, Banks, banking, Interest 
rates. 


1. For the reasons set out in the 
preamble, the Board of Directors of the 
Federal Deposit Insurance Corporation 
proposes to revise Part 329 of Title 12 of 
the Code of Federal Regulations to read 
as follows: 


PART 329—INTEREST ON DEPOSITS 


Scope. 

Definitions. 

Payment of interest. 

Advertising. 
329.101 Applicability of § 329.2{b). 

Authority: Secs. 9 and 16, Pub. L. No. 797, 

64 Stat. 881, 891 (12 U.S.C. 1819 and 1828); 
secs. 302(b) and 303, Pub. L. No. 96-221, 94 
Stat. 146 (12 U.S.C. 1828(g) and 1832(a)). 


§ 329.0 Scope. 

This part applies to any deposit which 
is payable within the States of the 
United States or the District of 
Columbia, or which is directly or 
indirectly accessible by check, draft, or 
order payable within the States of the 
United States or the District of 
Columbia, which check, draft or order is 
drawn on an account maintained at a 
bank office located within the States of 
the United States or the District of 
Columbia. An “international banking 
facility time deposit,” as defined by the 
Board of Governors of the Federal 
Reserve System, 12 CFR 204.8{a)(2), is 
not a “deposit” within the meaning of 
this part. 


§ 329.1 Definitions. 

As used in this Part 329— 

(a) The term “bank” includes: 

(1) Any State bank, as defined in 
section 3{a) of the Federal Deposit 
Insurance Act, 12 U.S.C. 1813{a}, the 
deposit in which are insured by the 
Corporation, and which is not a member 
of the Federal Reserve System; 

(2) Any State branch of a foreign 
bank, the deposit obligations in which 
—s are insured by the Corporation; 
an 

(3) Any noninsured bank in a State if 
the total amount of time and savings 
deposits held in all such banks in the 
State, plus the total amount of deposits, 
shares, and withdrawable accounts held 


in all building and loan, savings and 
loan, and homestead associations 
(including cooperative banks) in the 
State which are not members of a 
Federal home loan bank, is more than 20 
per centum of the total amount of such 
deposits, shares, and withdrawable 
accounts held in all banks and building 
and loan, savings and loan, and 
homestead associations {including 
cooperative banks) in the State.* 

(b) The term “demand deposit” 
includes any deposit that: 

(1) Has an original maturity or 
required notice period of less than seven 
days; 

(2) Represents funds regarding which 
the bank does not reserve the right to 
require at least seven days’ written 
notice prior to withdrawal or transfer of 
any funds in the account; or 

(3) represents funds regarding which 
the bank has reserved the right to 
require at least seven days’ notice prior 
to withdrawal or transfer of any funds in 
the account, and from which, under the 
terms of the deposit contract or by 
practice of the depository institution, the 
depositor is permitted or authorized to 
make more than six transfers per month 
or statement cycle {or similar period) of 
at least four weeks to another account 
of the depositor at the same institution, 
to the institution itself, or to a third 
party by means of preauthorized, 
automatic or telephonic or data 
transmission agreement, order or 
instruction and no more than three of 
the six such transfers may be by check, 
draft or similar order (including debit 
card or transfer at an automatic teller 
machine or remote service unit) drawn 
by the depositor: Provided, that such a 
deposit shall not be deemed to be a 
“demand deposit” if the entire beneficial 
interest of the deposit is held by a party 
that is eligible to hold a NOW account 
as prescribed by 22 U.S.C. 1832{a). 

(c) The term “interest” means any 
payment to or the account of any 
depositor as compensation for the use of 
funds constituting a deposit. A bank’s 
absorption of expenses incident to 
providing a normal banking function or 
its forbearance from charging a fee in 
connection with such a service is not 
deemed the payment of “interest.” 

(d) The term “NOW account” means 
an account authorized by 12 U.S.C. 
1832(a) on which the bank has reserved 
the right to require at least seven days 
notice prior to withdrawal or transfer of 
any funds in the account but only if the 
account consists of funds in which the 
entire beneficial interest is held by a 


1 The following State satisifies this criterion: 
Massachusetts. 
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party eligible to have such an account as 
prescribed by 12 U.S.C. 1832{(a). 

(e) The term “ATS account” means a 
deposit subject to automatic 
withdrawals or transfers authorized by 
12 U.S.C. 1828(g)(2), and on which the 
bank has reserved the right to require at 
least sever days’ notice prior to 
withdrawal or transfer of any funds in 
the account. Under that paragraph, a 
bank may permit withdrawals to be 
made automatically from a deposit that 
consists only of funds in which the 
entire beneficial interest is held by one 
or more individuals through payment to 
the bank itself or through transfer of 
credit to a demand deposit or other 
account pursuant to written 
authorization from the depositor to 
make such payments or transfers in 
connection with checks or draft drawn 
on the bank. 


§ 329.2 Payment of interest. 

(a ) Except as provided in paragraphs 
(b} and (c), no bank shall, directly or 
indirectly, by any device whatsoever, 
pay interest on any demand deposit. 

(b) The prohibition expressed in 
paragraph (a) does not apply to: 

(1) Any NOW account; or 

(2) Any account on which the bank 
has reserved the right to require at least 
seven days’ notice prior to withdrawal 
or transfer of any funds in the account 
but which is subject to withdrawals by 
telephonic or data transmission order or 
instruction and which consists of funds 
the entire beneficial interest of which is 
held by a party eligible to hold a NOW 
account. 

(c) The prohibition expresed in 
paragraph (a) does not apply to any ATS 
account. 


§ 329.3 Advertising. 


Every advertisement shall be 
governed by the following rules: 

(a) Annual rate of simple interest. 
Interest rates shall be stated in terms of 
annual rates of simple interest. In no 
case shall a rate be advertised which is 
in excess of the applicable maximum 
rate for the particular deposit. 

(b) Percentage yields based on 1 year. 
Where a percentage yield achieved by 
compounding interest during 1 year is 
advertised, the annual rate of simple 
interest shall be stated with equal 
prominence, together with a reference to 
the basis of compounding. 

(c) Percentage yields based on 
periods in excess of 1 year. No 
advertisement shall include any 
indication of a total percentage yield, 
compounded or simple, based on a 
period in excess of a year, or an average 
annual percentage yield achieved by 
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compounding during a period in excess 
of a year. 

(d) Time or amount requirements. If 
an advertised rate is payable only on 
deposits that meet time or amount 
requirements, such requirements shall 
be clearly and conspicuously stated. 
Where the time requirement for an 
advertised rate is in excess of a year, 
the required number of years for the rate 
shall be stated with equal prominence, 
together with an indication of any lower 
rate or rates that will apply if the 
deposit is withdrawn at an earlier 
maturity. ; 

(e) Profit. The term “profit” shall not 
be used in referring to interest paid on 
deposits. 

(f) Accuracy of advertising. No 
insured nonmember bank shall make 
any advertisement relating to the 
interest paid on deposits which is 
inaccurate or misleading or which 
misrepresents its deposit contracts. 

(g) Solicitation of deposits for banks. 
Any person or organization which 
solicits deposits for a bank shall be 
bound by the rules contained in this 
section with respect to any 
advertisement relating to such deposits. 
No such person or organization shall 
advertise a percentage yield on any 
deposit it solicits for a bank which is not 
authorized to be paid and advertised by 
such bank. 

(h) Withdrawal penalties. Any 
advertisement relating to the interest 
paid.on any deposit regarding which the 
bank imposes a penalty for withdrawal 
prior to the deposit’s maturity shall 
include a clear and conspicuous 
statement that in the event the depositor 
is allowed to withdraw all or part of his 
deposit before maturity, a “substantial 
penalty” will be imposed. 


§ 329.101 Applicability of § 329.2(b). 

(a) Any organization that is not 
organized for profit and that is 
described in paragraphs 501(c)(3) 
through (13) and (19) and section 528 of 
the Internal Revenue Code of 1954 (26 
U.S.C. 501(c)(3)-(13) & (19), & 528) is 
eligible to hold a NOW account. Actual 
Internal Revenue Service documentation 
of tax-exempt status is not required to 
meet eligibility requirements; it is 
merely an aid in making eligibility 
determinations. 

(b) It is impracticable to distinguish 
between NOW accounts that are used 
for personal purposes and NOW 
accounts that are used for business 
purposes (e.g., by sole proprietorships). 
The rule set forth in § 329.2(b) applies to 
all NOW accounts—including NOW 
accounts that are used for business 
purposes. 


(c) The rule set forth in § 329.2(b) 
applies to NOW accounts that represent 
funds held in a fiduciary capacity 
(whether the fiduciary is a natural 
person or otherwise) if all the 
beneficiaries are natural persons. 

(d) Paragraphs (a), (b), and (c) also 
apply to any account described in 
§ 329.2(b)(2). 

2. In the alternative, for the reasons 
set out in the preamble, the Board of 
Directors of the Federal Deposit 
Insurance Corporation proposes to 
revise Part 329 of title 12 of the Code of 
Federal Regulations to read as follows: 


PART 329—INTEREST ON DEPOSITS 


Sec. 

329.0 Scope. 

329.1 Definitions. 

329.2 Payment of interest. 

329.3 Advertising. 

329.101 Eligibility to hold a “nonbusiness 
deposit.” 

Authority: Secs. 9 and 18, Pub. L. No. 797, 
64 Stat. 881, 891 (12 U.S.C. 1819 and 1828); 
secs. 302(b) and 303, Pub. L. No. 96-221, 94 
Stat. 146 (12 U.S.C. 1828(g) and 1832{a)). 


§ 329.0 Scope 

This part applies to any deposit which 
is payable within the States of the 
United States or the District of 
Columbia, or which is directly or 
indirectly accessible by check, draft, or 
order payable within the States of the 
United States or the District of 
Columbia, which check, draft or order is 
drawn on an account maintained at a 
bank office located within the States of 
the United States or the District of 
Columbia. An “international banking 
facility time deposit,” as defined by the 
Board of Governors of the Federal 
Reserve System, 12 CFR 204.8(a)(2), is 
not a “deposit” within the meaning of 
this part. 


§ 329.1 Definitions. 


As used in this Part 329— 

(a) The term “bank” includes: 

(1) Any State bank, as defined in 
section 3(a) of the Federal Deposit 
Insurance Act, 12 U.S.C. 1813(a), the 
deposits in which are insured by the 
Corporation, and which is not a member 
of the Federal Reserve System; 

(2) Any State branch of a foreign 
bank, the deposit obligations in which 
ir a are insured by the Corporation; 
an 

(3) Any noninsured bank in a State if 
the total amount of time and savings 
deposits held in all such banks in the 
State, plus the total amount of deposits, 
shares, and withdrawable accounts held 
in all building and loan, savings and 
loan, and homestead associations 
(including cooperative banks) in the 
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State which are not members of a 
Federal home loan bank, ig more than 20 
per centum of the total amount of such 
deposits, shares, and withdrawable 
accounts held in all banks and building 
and loan, savings and loan, and 
homestead associations (including 
cooperative banks) in the State.? 

(b) The term “demand deposit” means 
any deposit from which the depositor 
may, as a matter of legal right, withdraw 
the funds from the bank upon demand: 
Provided, that the term “demand 
deposit” does not include a nonbusiness 
deposit. 

(c) The term “interest” means any 
payment to or for the account of any 
depositor as compensation for the use of 
funds constituting a deposit. A bank’s 
absorption of expenses incident to 
providing a normal banking function or 
its forbearance from charging a fee in 
connection with such a service is not 
deemed the payment of “interest.” 

(d) The term “nonbusiness deposit” 
means an account that consists of funds 
in which the entire beneficial interest is 
held by one or more parties specified in 
12 U.S.C. 1832(a)(2). 


$329.2 Payment of interest. 


No bank shall, directly or indirectly, 
by any device whatsoever, pay interest 
on any demand desposit. 


§ 329.3 Advertising. 

Every advertisement shall be 
governed by the following rules: 

(a) Annual rate of simple interest. 
Interest rates shall be stated in terms of 
annual fees of simple interest. In no case 
shall a rate be advertised which is in 
excess of the applicable maximum rate 
for the particular deposit. 

(b) Percentage yields based on 1 year. 
Where a percentage yield achieved by 
compounding interest during 1 year is 
advertised, the annual rate of simple 
interest shall be stated with equal 
prominence, together with a reference to 
the basis of compounding. 

(c) Percentage yields based on 


_ periods in excess of 1 year. No 


advertisement shall include any 
indication of a total percentage yield, 
compounded or simple, based on a 
period in excess of a year, or an average 
annual percentage yield achieved by 
compounding during a period in excess 
of a year. 

(d) Time or amount requirements. If 
an advertised rate is payable only on 
deposits that meet time or amount 
requirements, such requirements shall 
be clearly and conspicuously stated. 


1 The following State satisfies this criterion: 
Massachusetts. 





Where the time requirement for an 
advertised rate is in excess of a year, 
the required number of years for the rate 
shall be stated with equal prominence, 
together with an indication of any lower 
rate or rates that will apply if the 
deposit is withdrawn at an earlier 
maturity. 

(e) Profit. The term “profit” shall not 
be used in referring to interest paid on 
deposits. 

(f} Accuracy of advertising. No 
insured nonmember bank shall make 
any advertisement relating to the 
interest paid on deposits which is 
inaccurate or misleading or which 
misrepresents its deposit contracts. 

(g) Solicitation of deposits for banks. 
Any person or organization which 
solicits deposits for a bank shall be 
bound by the rules contained in this 
section with respect to any 
advertisement relating to such deposits. 
No such person or organization shall 
advertise a percentage yield on any 
_ deposit it solicits for a bank which is not 
authorized to be paid and advertised by 
such bank. 

(h) Withdrawal penalties. Any 
advertisement relating to the interest 
paid on any deposit regarding which the 
bank imposes a penalty for withdrawal 
prior to the deposit’s maturity shall 
include a clear and conspicuous 
statement that in the event the depositor 
is allowed to withdraw all or part of his 
deposit before maturity, a “substantial 
penalty” will be imposed. 


§ 329.101 Eligibility for “nonbusiness 
deposits.” 


(a) Any organization that is not 
organized for profit and that is 
described in paragraphs 501(c)(3) 
through (13) and (19) and section 528 of 
the Internal Revenue Code of 1954 (26 
U.S.C. 501(c)(3)}-(13) & (19), & 528) is 
eligible to hold a “nonbusiness deposit.” 
Actual Internal Revenue Service 
documentation of tax-exempt status is 
not required to meet eligibility 
requirements; it is merely an aid in 
making eligibility determinations. 

(b) It is impracticable to distinguish 
~ between “nonbusiness deposits” that 
are used for personal purposes and 
“nonbusiness deposits” that are used for 
business purposes (e.g., by sole 
proprietorships). Accordingly, the term 
“nonbusiness deposit” includes all 
deposits that are held by a depositor 
listed in 12 U.S.C. 1828(a)(2}—including 
“nonbusiness deposits” that are used for 
business purposes. 

(c) Funds held in a fiduciary capacity 
(whether the fiduciary is a natural 
person or otherwise) may be held in the 


form of “nonbusiness deposits” if all the 
beneficiaries are natural persons. 


By order of the Board of Directors this 27 
day of January, 1986. 
Federal Deposit Insurance Corporation. 
Hoyle L. Robinson, 
Executive Secretary. 
[FR Doc. 86-2359 Filed 2-3-86; 8:45 am] 
BILLING CODE 6714-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Ch. 1 
[Summary Notice No. PR-86-2] 


Summary of Rulemaking Petition 
Received From Air Wisconsin 


AGENCY: Federal Aviation 
Administration [FAA], DOT. 
ACTION: Notice of petition for 
rulemaking. 


SUMMARY: Pursuant to FAA’s 
rulemaking provisions governing the 
application, processing, and disposition 
of petitions for rulemaking (14 CFR Part 
11), this notice contains a summary of a 
petition by Air Wisconsin seeking an 
exception to the restriction of commuter 
slots at high density traffic airports to 
aircraft having a maximum passenger 
seating capacity of less than 56 seats. 
The purpose of this netice is to improve 
the public’s awareness of this aspect of 
FAA’s regulatory activities. Neither 
publication of this notice nor the 
inclusion or omission of information in 
the summary is intended to affect the 
legal status of the petition or its final 
disposition. 

DATES: Comments on petitions received 
must identify the petition docket number 
involved and be received on or before 
March 6, 1986. 

ADDRESSES: Send comments on the 
petition in triplicate to: Federal Aviation 
Administration, Office of the Chief 
Counsel, Attn: Rules Docket [AGC-204]. 
Docket No. 24896, 800 Independence 
Avenue, SW., Washington, DC 20591. 


FOR FURTHER INFORMATION CONTACT: 
The petition, any comments received, 
and a copy of any final disposition are 
filed in the assigned regulatory docket 
and are available for examination in the 
Rule Docket [AGC-204], Room 916, FAA 
Headquarters Building [FOB-10A]}, 
Federal Aviation Administration, 800 
Independence Avenue, SW., 
Washington, DC 20591; telephone (202) 
426-3644. 


Petitioner requests that the 
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requirements of the High Density Traffic 
Airport Rule, 14 CFR Part 93, Subpart K, 
as amended by Part 93, Subpart S (50 FR 
52180, December 20, 1985), be amended 
to permit the limited operation of 
“commuter” slots at high density 
airports with aircraft having a maximum 
passenger seating capacity of 56 or 
more. The High Density Traffic Airport 
Rule currently limits the number of air 
carrier, commuter, and other operations 
at O’Hare International Airport in 
Chicago, LaGuardia and Kennedy 
International Airports in New York, and 
Washington National Airport in 
Washington, DC. The existing rule limts 
the use of commuter slots at these 
airports to aircraft with a seating 
capacity of less than 56. The rule 
previously limited air carrier slots to use 
with aircraft having a seating capacity 


’ of 56 or more; however, Subpart S 


amended the rule to permit air carrier 
slots to be operated with aircraft of any 
size. 

Petitioner states that it now serves a 
number of smaller cities within a 250- 
mile radius of O’Hare Airport. To 
provide jet service to these points, 
petitioner seeks an amendment to Part 
93, § 93.221, to permit operation of a 
limited number of commuter slots with 
aircraft with more than 56 seats. Such 
operations would be subject to the 
following conditions: 

(1) The slots could be used with 
aircraft having a maximum passenger ~ 
seating capacity of 100 seats; 

(2) The slots could be used to provide 
nonstop service only to points within a 
250-mile radius of the high density 
airport; : 

(3) The number of slots so used could 
not exceed the number of daily 
operations as of December 16, 1985, 
which used aircraft with a maximum 
seating capacity of 100 for service to 
points within a 250-mile radius of the 
airport; and 

(4) Slots so used could not be sold and - 
could be traded only on a one-for-one 
basis. 

This notice is published pursuant to 
paragraphs (b) and (f) of § 11.27 of Part 
11 of the Federal Aviation Regulations 
(14 CFR Part 11). 


Issued in Washington, DC on January 29, 
1986. 
John H. Cassady, 


Assistant Chief Counsel, Regulations and 
Enforcement. 

[FR Doc. 86-2422 Filed 2-3-86; 8:45 am] 
BILLING CODE 4910-14-M 
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14 CFR Part 39 

[Docket No. 85-NM-163-AD] 
Airworthiness Directives; Boeing 
Model 737 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of Proposed Rulemaking 
(NPRM). 


SUMMARY: This notice proposes a new 


airworthiness directive (AD) which 
would require inspection and 
modification, as necessary, of the 
horizontal stabilizer center section rear 
spar upper chord on certain Boeing 
Model 737 airplanes. An existing AD 
requires similar inspections and 
modifications on airplane line numbers 
1 thru 208 because of a history of 
cracking. Later airplanes are of a similar 
design and may also be subject to 
cracking. Cracks, if undetected, could 
lead to failure of the horizontal 
stabilizer. 

DATES: Comments must be received on 
or before March 31, 1986. 

ADDRESSES: Send comments on the 
proposal in duplicate to the Federal 
Aviation Administration, Northwest 
Mountain Region, Office of the Regional 
Counsel, Attention: Airworthiness Rules 
Docket No. 85-NM-163-AD, 17900 
Pacific Highway South, C-68966, Seattle, 
Washington 98168. The applicable 
service information may be obtained 
from the Boeing Commerical Airplane 
Company, P.O. Box 3707, Seattle, 
Washington 98124, or may be examined 
at the FAA, Northwest Mountain 
Region, 17900 Pacific Highway South, 
Seattle, Washington, or the Seattle 
Aircraft Certification Office, 9010 East 
Marginal Way South, Seattle, 
Washington. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Carlton Holmes, Airframe, Branch, 
ANM-1208S; telephone (206) 431-2926. 
Mailing address: FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington 
98168. 

SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in duplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 


the proposed rule. The proposals 
contained in this notice may be changed 
in light, of the comments received. All 
comments submitted will be available, 
both before and after the closing date 
for comments, in the Rules Docket for 
examination by interested persons. A 
report summarizing each FAA-public 
contact concerned with the substance of 
this proposal will be filed in the Rules 
Docket. 


Availability of NPRM 


Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the FAA, 
Northwest Mountain Region, Office of 
the Regional Counsel, Attention: 
Airworthiness Rules Docket No. 85-NM- 
163-AD, 17900 Pacific Highway South, 
C-68966, Seattle, Washington 98168. 


Discussion 


The Boeing Company issued Alert 
Service Bulletin 737-55AS1031 on 
November 13, 1981, which specified 
inspection and repair procedures, if 
necessary, of the horizontal stabilizer 
center section rear spar upper chord on 
the first 208 Boeing Model 737 airplanes. 
The alert service bulletin was prompted 
by a report of a cracked chord on an 
airplane with 38,200 flight cycles. 
Subsequent inspections revealed 
additional cracks on other airplanes of 
four separate operators. The FAA 
adopted Amendment 39-4473 (47 FR 
44713), AD 82-21-02, on October 18, 
1982, which requires repetitive 
inspections in accordance with the 
manufacturer's alert service bulletin for 
these earlier Boeing Model 737 
airplanes. 

Prior to the issuance of the above 
mentioned service bulletin, the 
manufacturer had incorporated a design 
change, beginning with airplane line 
number 209, which included 
coldworking the holes in areas of the 
horizontal stabilizer center section rear 
spar upper chord known to be 
susceptible to cracking and installation 
of close tolerance tapered shank 
fasteners. In addition, the manufactuer 
structurally reassessed the Boeing 
Model 737 airplane and found that this 
structure, even with the design change, 
is a Structurally Significant Item (SSI) 
requiring additional inspections to 
ensure its structural integrity. Although 
cracking of the horizontal stabilizer rear 
spar upper chord with tapered fasteners 
has not been reported, the manufacturer 
considers repetitive inspections 
necessary to ensure continued structural 
integrity. Boeing analysis indicates that 
if cracking does occur, it will be similar 
to the known cracking previously 
reported. Failure to detect cracks in the 
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horizontal stabilizer center section rear 
spar upper chord may result in the 
unscheduled replacement of the entire 
chord or loss of the horizontal stabilizer. 
Although the threshold for these 
inspections is high in terms of flight 
cycles, there are affected airplanes near 
or beyond this threshold. 

The Boeing Company issued Service 
Bulletin 737-55—1034 on April 12, 1985, 
which specifies inspection, modification, 
and repair procedures, if necessary, for 
the later Boeing Model 737 airplanes 
with the production design change 
previously discussed. Since this 
structure is of similar design to 
structures with a known occurrence of 
cracking, and recognizing the structural 
significance of the horizontal stablizer 
rear spar upper chord, the FAA has 
determined that an AD is necessary 
which would establish repetitive 
inspections of the horizontal stabilizer 
center section rear spar upper chord in 
accordance with the manufacturer's 
service bulletin for these later Boeing 
Model 737 airplanes. 

It is estimated that 218 airplanes of 
U.S. registry would be affected by this 
AD, that approximately 8 manhours per 
airplane would be required to perform 
the necessary inspections, and that the 
average labor cost would be $40 per 
hour. Based on these figures, the total 
cost impact of this AD to the U.S. fleet is 
estimated to be $69,760 per inspection 
cycle. 

For the reasons discussed above, the 
FAA has determined that this document 
(1) involves a proposed regulation which 
is not major under Executive Order 
12291 and (2) is not a significant rule 
pursuant to the Department of 
Transportation Regulatory Policies and 
Procedures (44 FR 11034; February 26, 
1979); and it is certified under the 
criteria of the Regulatory Flexibility Act 
that this proposed rule, if promulgated, 
will not have a significant economic 
impact on a substantial number of small 
entities. A copy of a draft regulatory 
evaluation prepared for this action is 
contained in the regulatory docket. 


List of Subjects 14 CFR Part 39 
Aviation safety, Aircraft. 
The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend § 39.13 of Part 39 of 
the Federal Aviation Regulations as 
follows: 

1. The authority citation for Part 39 
continues to read as follows: 





. Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106{g) (Revised Pub. L. 97-449, 
January 12, 1983); 14 CFR 11.89. 


2. By adding the following new 
airworthiness directive: 

Boeing: Applies to Model 737 series 
airplanes, certificated in any category, as 
listed in Boeing Service Bulletin 737-55- 
1034, dated April 12, 1985. 

To detect cracking in the horizontal 
stabilizer rear spar upper chord, accomplish 


replacémen 

within 500 landings after the effective date of 
this AD, whichever occurs latest, unless 
accomplished within the last 4,000 landings: 

A. Eddy current inspect the horizontal 
stabilizer center section rear spar upper 
chord for cracks in the areas of each beam 
gusset plate in accordance with the Flight 
Safety Inspection Program in Boeing Service 
Bulletin 737-55-1034, dated April 12, 1985, or 
later FAA-approved revisions. Repeat the 
inspections at intervals not to exceed 4,500 
landings. 

<iteaeiaemnaees 
stabilizer center section rear spar 
chord, repair or modify in jeaaiiaoe er eit 
Part II, or replace in accordance with Part IH, 
of the Accomplishment Instructions in Boeing 
Service Bulletin 737-55-1034, dated April 12, 
1985, or later FAA-approved revisions. 
Resume the inspections required by 
paragraph A., above, no later than 9,000 
landings after repair, or 35,000 landings after 
modification, or 50,000 landings after - 
replacement, as appropriate. 

C. For the purposes of complying with this 


landings may be determined by dividing each 
airplane's hours time in service by the 
operator's fleet average time from takeoff to 
landing for the airplane type. 

D. Speciat flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base for the 
accomplishment of inspections and/or 
modifications required by this AD. 

E. Alternate means of compliance which 
provide an equivalent level of safety may be 
used when approved by the Manager, Seattle 
Aircraft Certification Office, FAA Northwest 
Mountain Region. 

F. Upon the request of an operator, an FAA 
Principal Maintenance Inspector, subject to 
prior approval by the Manager, Seattle 
Aircraft Certification Office, FAA, Northwest 
Mountain Region, may-adjust the compliance 
times specified in this AD to permit 
compliance at an established inspection 
period of that operator if the request contains 
substantiating data to justify the change for 
that operator. 


All persons affected by this directive 
who have not already received the 
appropriate service bulletins from the 
manufacturer may obtain copies upon 
request to the Boeing Commercial 
Airplane Company, P.O. Box 3707, 
Seattle, Washington 98124. These 
documents may be examined at FAA, 
Northwest Mountain Region, 17900 


Pacific Highway South, Seattle 
Washington, or the Seattle Aircraft 
Certification Office, 9010 East Marginal 


‘Way South, Seattle, Washington. 


Issued in Seattle, Washington, on January 
28, 1986. 
Wayne J. Barlow, 
Acting Director, Northwest Mountain Region. 
[FR Doc. 86-2417 Filed 2-3-86; 8:45 am] 
BILLING CODE 4910-13-M" 


14 CFR Part 39 


[Docket No. 85-NM-162-AD] 


Airworthiness Directives; 
Model! 737 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of Proposed Rulemaking 
(NPRM). — 


sumMMaRY: This notice proposes a new 
airworthiness directive (AD), applicable 
to certain Boeing Model 737 airplanes, 
which would require inspection and 
replacement, if necessary, of the 
horizontal stabilizer center section rear 
spar upper chord attach lugs. An 
existing AD requires similar inspections 
on earlier airplanes of this model 
because of a history of cracking. Later 
airplanes are of a similar design and 
may also be subject to cracking. Cracks, 
if undetected, could lead to loss of the 
horizontal stabilizer. 


DATES: Comments must be received on 
or before March 28, 1986. 


ADDRESSES: Send comments on the 
proposal in duplicate to the Federal 
Aviation Administration, Northwest 
Mountain Region, Office of the Regional 
Counsel, Attention: Airworthiness Rules 
Docket No. 85-NM-162-AD, 17900 
Pacific Highway South, C-68966, Seattle, 
Washington 98168, The applicable 
service information may be obtained 
from the Boeing Commercial Airplane 
Company, P.O. Box 3707, Seattle, 
Washington 98124-2207. This 
information may be examined at the 
FAA, Northwest Mountain Region, 17900 
Pacific Highway South, Seattle, 
Washington, or the Seattle Aircraft 
Certification Office, 9010 East Marginal 
Way South, Seattle, Washington. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Carlton Holmes, Airframe Branch, 
ANM-120S; telephone (206) 431-2928. 
Mailing address: FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington 
98168. 
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SUPPLEMENTARY INFORMATION: 
Comments Invited 

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory dockét 
number and be submitted in duplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this notice may be changed 
in light of the comments received. All 
comments submitted will be available, 
both before and after the closing date 
for comments, in the Rules Docket for 
examination by interested persons. A 
report summarizing each FAA-public 
contact concerned with the substance of 
this proposal will be filed in the Rules 
Docket. 
Availability of NPRM 

Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the FAA, 
Northwest Mountain Region, Office of 
the Regional Counsel, Attention: 
Airworthiness Rules Docket No. 85-NM- 
162-AD, 17900 Pacific Highway South, 
C-68966, Seattle, Washington 98168. 


Discussion 


On May 26, 1981, the FAA adopted 
Amendment 39-4122 (46 FR 28147}, AD 
81-11-07, which required a one-time 
visual inspection and modification, as 
necessary, of the horizontal stabilizer 
center section rear spar upper chord 
attach lugs on certain Boeing Model 737 
airplanes. This amendment applied to 
earlier line-numbered airplanes and was 
prompted by a reported cracked lug on 
an airplane with 28,704 flights. 

Following a structural reassessment of 
the airplane, the horizontal stabilizer 
center section rear spar upper chord 
attach hugs were determined to be a 
Significant Structural Item (SSI) 
requiring increased emphasis in the 
maintenance program of operators in 
order to maintain the structural integrity 
of the airplane. As a result, the 
applicable Service Bulletin 737-55A1029 
was revised to include a Flight Safety 
Addendum specifying repetitive 
inspections in lieu of the one-time visual 
inspection which had been mandated by 
AD 81-11-07. The FAA adopted 
Amendment 39-4933 on November 16, 
1984 (49 FR 42556), AD 84-23-05, 
mandating these repetitive inspections 
for the earlier line-numbered airplanes. 
Failure to detect cracks in the horizontal 
stabilizer attach lugs prior to their 
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reaching critical length may result in 
unscheduled spar chord replacement or 
loss of the horizontal stabilizer. 

Prior to the issuance of AD 81-11-07, 
the manufacturer incorporated a design 
change on later airplanes which 
included thicker lugs. Although these 
airplanes have no history of cracking, 
the manufacturer considers repetitive 
inspections necessary to ensure their 
continued structural integrity. 
Accordingly, a new Service Bulletin 737- 
55-1033 was issued on April 12, 1985, 
“ecommending repetitive inspections in 
accordance with a Flight Safety 
Addendum for these later airplanes. 
Since this structure is of similar design 
to structures with a known occurrence 
of cracking, and recognizing the 
structural significance of the horizontal 
stabilizer attach lugs, the FAA proposes 
this amendment. 

The amendment, if adopted, would 
establish similar inspections for later 
Boeing Model 737 airplanes, as currently 
required by AD 84-23-05 for the earlier 
line-numbered airplanes. 

It is estimated that 219 airplanes of 
US. registry would be affected by this 
AD, and that approximately 4 manhours 
per airplane would be required to R 
perform the necessary inspections. 
Based on an average labor cost of $40 
per manhour, the total cost to the U.S. 
operators would be $35,040 per 
inspection cycle. 

For the reasons discussed above, the 
FAA has determined that this document 
(1) involves a proposed regulation which 
is not major under Executive Order 
12291 and (2) is not a significant rule 
pursuant to the Department of 
Transportation Regulatory Policies and 
Procedures (44 FR 11034; February 26, 
1979); and it is certified under the 
criteria of the Regulatory Flexibility Act 
that this proposed rule, if promulgated, 
will not have a significant economic 
impact on a substantial number of small 
entities because few, if any, Boeing 
Model 737 airplanes are operated by 
small entities. A copy of a draft 
regulatory evaluation prepared for this 
action is contained in the regulatory 
docket. 


List of Subjects in 14 CFR Part 39 
Aviation safety, Aircraft. 
The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend § 39.13 of Part 39 of 
the Federal Aviation Regulations as 
follows: 


PART 39—[ AMENDED] 


1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised) Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


2. By adding the following new 
airworthiness directive: 


Boeing: Applies to Model 737 series airplanes 
listed in Boeing Service Bulletin 737-55- 
1033, dated April 12, 1985, certificated in 
any category. 

Cracking in the horizontal stabilizer rear 
spar upper chord attach lugs, accomplish the 
following prior to the accumulation of 40,000 
landings, or prior to the accumulation of 


* 40,000 landings after a chord replacement, or 


within 200 landings after the effective date of 
this AD, whichever occurs latest, unless 
accomplished within the last 5,500 landings: 

_ A. Eddy current inspect the horizontal 
stabilizer center section rear spar upper 
chord attach lugs for cracks in accordance 
with the Flight Safety Inspection Program 
specified in Boeing Service Bulletin 737-55- 
1033, dated April 12, 1985, or later FAA- 
approved revisions. Repeat at intervals not to 
exceed 5,700 landings. 

B. If cracks are found, replace the 
horizontal stabilizer center section rear spar 
upper chord in accordance with Boeing 
Service Bulletin 737-655-1034, dated April 12, 
1985, or later FAA-approved revisions. 
Resume the inspections required by 
paragraph A., above, prior to the 
accumulation of 40,000 landings after the 
chord replacement. 

C. For purposes of complying with this AD, 
subject to acceptance by the assigned FAA 
Maintenance Inspector, the number of 
landings may be determined by dividing each 
airplane’s hours time in service by 
operator's fleet average time from takeoff to 


‘ landing for the airplane type. 


D. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base for the 
accomplishment of inspections and/or 
modifications required by this AD. 

E. Alternate means of compliance which 
provide an acceptable level of safety may be 
used when approved by the Manager, Seattle 
Aircraft Certification Office, FAA Northwest 
Mountain Region. 

F. Upon the request of an operator, an FAA 
Principal Maintenance Inspector, subject to 
prior approval by the Manager, Seattle 
Aircraft Certification Office, FAA, Northwest 
Mountain Region, may adjust the inspection 
times specified in this AD to permit 
compliance at an established inspection 
period of that operator if the request contains 
substantiating data to justify the change for 
that operator. 

All persons affected by this directive 
who have not already received the 
appropriate service bulletins from the 
manufacturer may obtain copies upon 
request to the Boeing Commercial 

Company, P.O. Box 3707, 
Seattle, Washington, 98124. These 
documents also may be examined at 


FAA, Northwest Mountain Region, 17900 
Pacific Highway South, C-68966, Seattle, 
Washington, or the Seattle Aircraft 
Certification Office, 9010 East Marginal 
Way South, Seattle, Washington. 


Issued in Seattle, Washington, on January 
27, 1986. 


Wayne J. Barlow, 

Acting Director, Northwest Mountain Region. 
[FR Doc. 86-2331 Filed 2-3-86; 8:45 am 
BILLING CODE 4910-13-M 


14 CFR Part 39 
[Docket No. 85-NM-152-AD] 


Airworthiness Directives; Boeing 
Model 747 Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of Proposed Rulemaking 
(NPRM). 


SUMMARY: This notice proposes to 
amend an existing airworthiness 
directive (AD) that requires inspection 
of trailing edge flap tracks for cracking 
on certain Boeing Model 747 airplanes. 
This amendment would incorporate a 
decrease in the inspection intervals from 
2,000 landings to 1,000 landings. This 
action is prompted by recent reports of 
cracking of twelve flap tracks. The 
cracking has occurred aft of the third 
lower forward fail-safe bar fastener 
hole. This recent service experience has 
shown that the present 2,000 landing 
inspection interval is inadequate. 


DATES: Comments must-be received on 
or before March 28, 1988. 


ADDRESSES: Send comments on the 
proposal in duplicate to the Federal 
Aviation Administration, Northwest 
Mountain Region, Office of the Regional 
Counsel, Attention: Airworthiness Rules 
Docket No. 85-NM-152-AD, 17900 
Pacific Highway South, C-68966, Seattle, 
Washington 98168. The applicable 
service information may be obtained 
from the Boeing Commercial Airplane 
Company, P.O. Box 3707, Seattle, 
Washington 98124. The information may 
be examined at FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, Seattle, Washington, or the 
Seattle Aircraft Certification Office, 
9010 East Marginal Way South, Seattle, 
Washington. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Owen E. Schrader, Airframe Branch, 
ANM-1208S; telephone (206)431-2923. 
Mailing address: FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington 
98168. 





SUPPLEMENTARY INFORMATION: 
Comments Invited 


Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in duplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this notice may be changed 
in light of the comments received. All 
comments submitted will be available, 
both before and after the closing date 
for comments, in the Rules Docket for 
examination by interested persons. A 
report summarizing each FAA-public 
contact concerned with the substance of 
thsi proposal will be filed in the Rules 
Docket. 


Availability of NPRM 


Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the FAA, 
Northwest Mountain Region, Office of 
the Regional Counsel, Attention: 
Airworthiness Rules Docket No. 85-NM- 
152-AD, 17900 Pacific Highway South, 
C-68966, Seattle, Washington 98168. 


Di . 


Amendment 39-4817 (49 FR 36819; 
September 20, 1984), AD 84-19-02, 
requires repetitive inspection of trailing 
edge flap tracks for cracking. The track 
web cracks are attributed to fatigue, 
stress corrosion pitting, and possible 
work hardening at the fail-safe bar 
fastener holes. Extensive cracking could 
result in separation of the flap and the 
resultant trajectory of the flap could 
cause it to damage the horizontal 
stabilizer, jeopardizing continued safe 
flight. 

Since the issuance of AD 84-19-02, 
eight operators have reported 12 
additional track web hole cracks aft of 
the third lower forward fail-safe bar 
fastener hole. The flap track is 
fabricated from high strenght steel and 
testing has shown that the rate of crack 
growth is very fast once a crack is 
established. The recent finding of a 
number of cracks is an indication that 
the present 2,000 landing inspection 
interval is too long. - 

Boeing has issued Service Bulletin 
747-57-2146, Revision 3, which reduces 
the inspection interval from 2,000 
landings to 1,000 landings and clarifies 
the specific inspection procedures to be 
used to check for cracks in the trailing 


edge flap tracks on certain Model 747 
series airplanes. 

Since this condition is likely to exist 
or develop in other airplanes of the 
same type design, the proposed 
amendment would require repetitive 
inspections, at the reduced intervals 
specified in the service bulletin 
previously mentioned. 

It is estamated that 101 airplanes of 
U.S. operators would be affected by this 
AD, that it would take approximately 48 
manhours per airplane to accomplish the 
required actions, and that the average 
labor cost would be $40 per manhour. 
Based on these figures, the total cost 
impact of the AD is estimated to be 
$193,920 per additionally required 
inspection cycle. 

For the reasons discussed above, the 
FAA has determined that this document 
(1) involves a proposed regulation which 
is not major under Executive Order 
12291 and (2) is not a significant rule 
pursuant to the Department of 
Transportation Regulatory Policies and 
Procedures (44 FR 11034; February 26, 
1979); and it is certified under the 
criteria of the Regulatory Flexibililty Act 
that this proposed rule, if promulgated, 
will not have’a significant economic 
impact on a substantial number of small 
entities because few, if any, Boeing 
Model 747 airplanes are operated by 
small entities. A copy of a draft 
regulatory evaluation prepared for this 
action is contained in the regulatory 
docket. 


List of Subjects in 14 CFR Part 39 
Aviation safety, Aircraft. 


The Proposed Rule 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend § 39.13 of Part 39 of 
the Federal Aviation Regulations as 
follows: 


PART 39—(AMENDED) 


1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


2. By amending AD 84-19-02, 
Amendment 39-4917 (49 FR 36819; 
September 20, 1984), by revising 
paragraph B. to read as follows: 


B. “Initially, as specified in Table I, below, 
and at intervals thereafter not exceeding 
1,000 landings, visually inspect the flap track 
webs for cracks extending from all fastener 
holes not previously inspected under 
paragraph A., above, in accordance with 
Boeing Service Bulletin 747-57-2146, Revision 
3, or later FAA-approved revisions. Cracked 
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parts must be replaced before further flight.” 


All persons affected by this proposal 
who have not already received the 
appropriate service documents from the 
manufacturer may obtain copies upon 
request to the Boeing Commercial 


’ Airplane Company, P.O. Box 3707, 


Seattle, Washington 98124-2207. These 
documents may be examined at the 
FAA, Northwest Mountain Region, 17900 
Pacific Highway South, Seattle, 
Washington, or the Seattle Aircraft 
Certification Office, 9010 East Marginal 
Way South, Seattle, Washington. 


Issued in Seattle, Washington, on January 
27, 1986. 


Wayne J. Barlow, 

Acting Director, Northwest Mountain Region. 
[FR Doc. 86-2332 Filed 2-3-86; 8:45 am] 
BILLING CODE 4910-13-M 


SECURITIES AND EXCHANGE 
COMMISSION 


17 CFR Part 270 
[Release No. iC-14924; File No. S7-3-86] 


investment Company Acquisition of 
Securities Underwritten by an Affiliate 
of That Company; Request for 
Comment 


AGENCY: Securities and Exchange 
Commission. 


ACTION: Request for comment. 


SUMMARY: The Commission is 
considering amending an existing rule 
that provides an exemption from a 
statutory provision that prevents a 
registered investment company from 
purchasing or otherwise acquiring 
securities underwritten by an affiliate of 
the company during the existence of the 
underwriting or selling syndicate. The 
Commission is requesting comment on 
whether, and if so, how, the rule should 
be amended to provide better 
safeguards against overreaching and at 
the same time give investment 
companies greater flexibility in making 
investments. All comments and 
suggestions received will be considered 
in developing the rule proposal. 

DATE: Comments must be received on or 
before April 7, 1986. 
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aporess: Comment letters should refer 
to File No. S7-3-86 and be submitted in 
triplicate to John Wheeler, Secretary, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549. The Commission will make all 
comments available for public 
inspection and copying in its Public 
Reference Room, 450 Fifth Street, NW., 
Washington, DC 20549. : 
FOR FURTHER INFORMATION CONTACT: 
Philip J. Niehoff, Esq., (202) 272-2048, or 
Elizabeth K. Norsworthy, Chief, {202) 
272-2048, Office of Regulatory Policy, 
Division of Investment Management, 450 
Fifth Street, NW., Washington, DC 
20549. 
SUPPLEMENTARY INFORMATION: The 
Securities and Exchange Commission 
today announced that it is considering 
amending rule 10f-3 [17 CFR 270.10f-3] 
under the Investment Company Act of 
. 1940 {15 U.S.C. 80a-1 et seg.] (“Act”), a 
rule that provides an exemption from 
section 10(f) {15 U.S.C. 80a-10(f}] of that 
Act. Section 10(f} prohibits a registered 
investment company from purshasing or 
otherwise acquiring any security, a 
principal underwriter of which is 
affiliated with the registered investment 
company,' during the existence of the 
underwriting or selling syndicate. Rule 
10f-3 allows registered investment 
companies to make such purchases or 
acquisitions under certain conditions. 
The Commission is asking for comment 
on how the rule might be amended to 
provide better safeguards for investors 
and give investment companies more 
flexibility in purchasing securities. 
After a short discussion of the 
legislative history of section 10(f} and 
the development of existing rule 10f-3, 
this release requests comment on the 
causes and effects of overreaching as 
well as the effectiveness of the 
conditions contained in the existing rule. 
The release also invites specific 
comment on whether alternative 
conditions, such as those that have been 
suggested by applicants who have 
recently applied for additional 
exemptive relief from section 10(f), could 
be substituted for existing provisions of 
the rule to better protect investment 
company investors from the possibility 
of overreaching while at the same time 
giving investment companies more 
flexibility in making investments. All 
comments and suggestions received will 


investment adviser or employee is an affiliated 
person. 


be considered in developing the rule 
proposal. 


Background 

When Congress was considering 
legislation in 1940 to regulate the 
investment company industry, concern 
was voiced over underwriters 
“dumping” otherwise unmarketable 
sacualties: on affiliated investment 
companies,? either by forcing the 
investment company to purchase 
unmarketable securities from the 
underwriting affiliate itself, or by forcing 
or encouraging the investment company 
to purchase such securities from another 
member of the syndicate. Concern was 
also expressed over the level of 
underwriting fees earned by affiliated 
underwriters in connection with these 
transactions.® 

In reponse to these concerns, 

included section 10(f) in the 

Act to prevent any registered 
investment company from purchasing or 
otherwise acquiring any security during 
the existence of an underwriting or 
selling syndicate where a principal 
underwriter of the security is affiliated 
with the investment company except 
under limited circumstances.* Since 
section 17(a) [15 U.S.C. 80a-17({a)j 
prevents an investment company from 
acquiring any securities directly from an 
affiliate or from an affiliate of an 
affiliate, the purpose of section 10(f) is to 
prevent an investment company from 
acquiring any securities from an 


® This practice was described in the Report of the 
Securities and Exchange Commission, /nvestment 


Trusts and Investment Companies, Part Three, 
Chapter VII, “Abuses and Deficiencies in the 
Organization and Operation of Investment Trusts 
and Investment .” HLR. Doc. No. 279, 76th 
Cong., 2d Sess. 2581, 2589 (1940). 

%See Hearings on 5. 3580 Before a Subcomm. on 
the Comm. on and Currency, 76th Cong., 3d 
Sess. 209, 212-13 (1940). (“Senate Hearings on S. 
3580" 


These concerns are reflected in section 1(b)(2) [15 
U.S.C. 80a-1(b) (2)] which provides that: 

[Tjhe national public interest and the interest of 
investors are adversely affected— 

(2) when investment companies are organized, 
operated, managed, or their portfolio securities are 
selected in the interest of directors, officers, 
investment advisers . . . or other affiliated persons 
thereof, underwriters, brokers, or dealers. . . or in 
the interest of . . . person in other lines of 
business. . . (emphasis added). 

* Section 10(f} does permit the purchase of 
securities where the investment company is itself 
acting as a principal underwriter of the issuer. 


Principal underwriter is defined in section 2{a}(29) ; 


[15 U.S.C. 80a-2(a)[29)} as: 

[A]ny underwriter who, in connection with a 
primary distribution of securities, (A) is in privity of 
contract with the issuer or an affiliated person of 
the issuer; (B) acting alone or in concert with one or 
more other persons, initiates or directs the 


greater than the rate allowed another underwriter 


participating in the distribution. 
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unaffiliated member of the underwriting 
syndicate on the premise that the 
affiliate still has the potential to 
pressure the investment company into 
making the purchase in order to 
facilitate the underwriting.® 

Section 10(f) provides that the 
Commission may exempt any 
transaction or classes of transactions 
from the statutory prohibition if and to 
the extent that the exemption is 
consistent with the protection of 
investors. Using that exemptive 
authority, the Commission adopted rule 
10f-3 {17 CFR 270.10f-3] in 1958.* The 
rule as later amended 7 permits the 
purchase of securities registered under 
the Securities Act of 1933 {15 U.S.C. 77a 
et seq.} (“Securities Act”) and municipal 
securities * underwritten by a person 


5 Section 17{a)(1) makes it unlawful for any 
affiliated person of a investment 
company or any affiliated person of such a person, 


company or its investment adviser is already 
prevented by section 17(a) from selling securities to 
that company. 

® See. Investment Company Act Release No. 2787 
(December 2, 1958) {23 FR 9549}. 

In addition to rule 10f-3, rules 10f-1 and 10f-2 
were adopted shortly after the Act was 
promulgated. 

Rule 10f-1 {17 CFR 270.10f-1] adopted in 1941, 
extends the statutory exception for the purchase of 
securities where an investment company is itself 
acting as a principal underwriter of those securities 
(see supra note 4) to certain situations where the 
investment company is acting as an underwriter of 
the securities. Investment Company Act Release No. 
73 (February 26, 1941) {6 FR 1191]. 

Rule 10f-2 {17 CFR 270.10f-2], adopted in 1944, 
permits the purchase of securities underwritten by 
an affiliate pursuant to the exercise of warrants or 
rights, previded thet the warrants or rights are 
offered or issued on the same basis to all securities 
holders of the issuing and do not exceed 
five percent of thé total amount of warrants or 
rights outstanding. Investment Company Act 
Release No. 606 (january 5, 1944) (9 FR 339}. 

Since rule 10f-3 is considered the primary 
exemptive rule under section 10(f}, comment is 
requested on whether rules 10f-1 and 10f-2 should 
be merged into rule 10f-3 if amended. 

"The rule has been amended twice—in 1979 and 
1985. Most notably, the 1879 amendments increased 
the rule’s valume limitations, substituted a fair and 
reasonable standard for a cap on underwriter 
compensation and permitted investment companies 
to acquire municipal securities, as well as securities 
registered under the Securities Act in reliance on 
the rule. Investment Company Act Release No. 
10736 (June 4, 1979) {44 FR 36152]. In 1985, when the 
Commission revised investment company periodic 
reporting obligations to require such companies to: 
file semi-annual reports instead of annual and 
quarterly reports, the rule was changed to require 
companies to report their 10f-3 transactions semi- 
annually instead of quarterly. Investment Company 
Act Release No. 14806 (July 1, 1985) {50 FR 27937). 

® Municipal securities are defined in the 
Securities Exchange Act of 1934 [15 U.S.C. 78a et 
seq.} (“Exchange Act”) by section 3{a}(29) {15 U.S.C. 
78c(a)(29)). 





affiliated with the investment company 
under certain specified conditions 
intended to prevent the affiliate from 
taking unfair advantage of the 
investment company. These conditions, 
as discussed in more detail below, relate 
to: {i) The amount of securities that an 
investment company, or two or more 
investment companies having the same 
investment adviser, may purchase; (ii) 
the type of securities that may be 
acquired; (iii) the price to be paid for the 
securities and the time period during 
which the purchase may be made; (iv) 
the type of underwriting agreement that 
governs the offering; (v) the fees to be 
paid to the principal underwriters; and 
(vi) the role played by the affiliated 
underwriter. The rule also directs the 
investment company to keep a record of 
any transactions made pursuant to the 
rule, to have the directors review those 
transactions at least quarterly and to 
report those transactions in the ‘ 
company’s semi-annual report. 

The Commission believes that these 
conditions should be re-evaluated in 
light of changed conditions in the 
financial markets. Recent mergers and 
acquisitions have created financial 
service conglomerates that include both 
underwriting firms and advisers to 
investment companies. Applicants for 
additional exemptive relief from section 
10(f) contend that where an 
underwriting firm plays a major role in 
underwriting a wide range of securities, 
the volume limitations in rule 10f-3 may 
make it difficult for an investment 
company affiliated with that 
underwriter to purchase the amounts 
and types of securities that it needs to 
achieve its investment objectives.® 

In addition, concern has been 
expressed that certain of the rule’s 
conditions, such as the volume 
limitations, may not provide the most 
meaningful safeguards to protect against 
overreaching. For example, although the 
intent of section 10(f} is to prevent an 
underwriter affiliated with an 
investment company from causing that 
company to purchase securities from the 
unaffiliated members of the 
underwriting syndicate, the argument 
could be made that the existing rule 
merely limits the extent to which such 
conduct could occur. As discussed 
below, recent applicants for exemptive 
relief from these restrictions have 


i 


® See Application of IDS Mutual, Inc., et a/., IDS 
Financial Services, inc., IDS Life Insurance 
Company and Shearson Lehman/American Express 
Inc., et al. (File No. 812-5772) (“IDS application"). 
See also Application of CMA Tax-Exempt Fund ef 
al, Merrill Lynch Asset Managment, Inc., et a/: and 
Merrill Lynch, Pierce, Fenner and Smith 
Incorporated (“Merrill Lynch application”) (File No. 
812-5990). 


suggested alternative conditions. In 
view of these developments, the 
Commission believes that rule 10-3 
should be re-evaluated and requests 
comments on how the rule could be 
amended, consistent with the protection 
of investors. To the extent possible, the 
Commission particularly encourages 
commentators to base their comments 
on empirical data. 
Discussion 

In addition to comments on the 
specific issues discussed below, the 
Commission asks commentators to 
consider the causes of overreaching and 
whether this behavior has any 
measurable effects on the performance 
of an investment company’s portfolio. In 
particular, the Commission requests 
comments on what market conditions 
would encourage an underwriter to 
induce an affiliated investment company 
io purchase securities which the 
company would not otherwise acquire. 


. Is there any evidence to suggest that this 


behavior could be a function of the type 
of securities being underwritten, the 
type of underwriter, the relationship 
between the underwriter and purchaser 
or some other conditions? How does the 
performance of securities that 
investment companies have acquired in 
reliance on existing rule of 10f-3 


- compare to the performance of similar 


securities purchased by those 
companies during a comparable time 


_ period in primary offerings which have 


not been underwritten by an affiliate? 
I. Quantity of Securities Purchased 


To minimize any adverse effects of 
dumping, rule 10f-3 contains two 
provisions limiting the amount of 
securities which in investment company 
may purchase during the existence of a 
selling or underwriting syndicate where 
a principal underwriter of the securities 
is affiliated with the investment 
company. These limitations are based 
on the size of the offering and on the 
size of the fund. 

Paragraph (d) of rule 10f-3 permits an 
investment company, or two or more 
investment companies having the same 
investment adviser, to purchase up to - 
four percent or $500,000 (but not to 
exceed 10% of the offering), whichever is 
greater, of an issue of securities 
underwritten by an affiliate of the 
investment company. Paragraph (e) of 
present rule 10f-3 allows an investment 
company to purchase securities 
underwritten by an affiliate during the 
primary offering only if the 
consideration paid does not exceed 
three percent of the investment 
company’s total assets. These provisions 
were included to limit the amount of 
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securities that an underwriter could 
induce an affiliated investment company 
or companies to purchase. 

According to recent applicants for 
exemptive relief, these limitations may 
make it difficult for an investment 
company to meet its investment 
objectives if it is affiliated with a major 
investment banking firm. Applicants 
have stated that they have been unable 
to purchase the amount or type of 
securities that they desire because rule 
10f-3 limits their participation in primary 
offerings.!° Of course, an investment 
company can always purchase the 
desired securities in the secondary 
market after the underwriting syndicate 
is dissolved, but applicant contend that 
this alternative can lead to higher costs, 
loss of profit and delays in acquiring the 
securities. *? 

As noted above, another view of these 
conditions is that quantity limitations do 
not ensure against an underwriter 
causing an affiliated investment 
company to purchase undesirable 
securities; instead, they merely limit the 
harm to investors that may result from 
the sale. In view of these concerns, (i) 
Are quantity limitations appropriate? (ii) 
If so, should the rule’s existing 
limitations be modified? (iii) Should 
scale be used, depending on the type of 
security, the size of the offering or the 
size of the investment company??? (iv) If 
quantity limitations are not appropriate, 
what alternative standards could be 
substituted? 


II. Type of Securities 


Paragraph (a)(1) of the existing rule 
provides that exemptive relief from 
section 10(f) is available only where an 
investment company is acquiring 
securities registered under the Securities 
Act or municipal securities that are 
exempt from registration under section 
3(a)(2) [15 U.S.C. 72c(a)(2)] of that Act.?* 


10 See IDS application Amendment No. 1, supra n. 
9, p.26. 

1! Jd. at pp. 26-27. 

12 See e.g., IDS application Amendment No. 1, 
supra n. 9, at pp. 17-24; cf. Merrill Lynch 
application, supra n. 9, at pp. 58-61 (advocating a 
fixed percentage based on the size of the offering 
and a sliding scale based on the size of the fund for 
municipal! securities). 

13 Municipal securities were added to the rule in 
1979 after the enactment of the Tax Reform Act of 
1976 (Pub. L. 94-455, 90 Stat. 1520 (1976)) that, inter 
alia, permitted investment companies organized as 
corporations to pass through to their shareholders 
the tax-exempt character of the income earned from 
the municipal bond investments. [26 U.S.C. § 852] 
As contended by applicants for exemptive relief 
prior to the 1979 amendments, funds that invest in 
municipal securities often need to purchase large 
blocks of securities of a particular issuer at specific 
yields and maturities during the primary offering. 
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In the case of registered securities, the 
issuer must have been in continuous 
operation for at least three years; in the 
case of municipal securities, the 
securities must have received a rating of 
at least investment grade (one of the 
four highest ratings) from a nationally 
recognized statistical rating organization 
or, issuer has been in operation for less 
than three years, one of the three highest 
ratings. . 

While the purpose of these provisions 
is to ensure that investment companies 
purchase only high quality securities 
that are underwritten by an affiliate, 
arguably more effective quality controls 
could be substituted. For example, in the 
case of registered securities, should the 
rule be amended to incorporate the 
same criteria that are used to determine 
whether an issuer is eligible to register 
its securities on form S-2 [17 CFR 239.12] 
or form S-3 [17 CFR 239.13] under the 
Securities Act?!* Should higher ratings 
be required with respect to municipal 
securities?!® Alternatively, the argument 
can be made that this type of provision 
would prevent investment companies 
relying on the rule from investing in 
start-up companies. Given the limited 
track record and lack of a trading 
market for securities of start-up 
companies, what other safeguards 
against overreaching would be 
effective? Should the rule differentiate at 
all between the types of securities that 
may be purchased? If so, should any 
other types of securities be added to the 
list of eligible securities? 


14 Form S-2 may be used by issuers meeting the 
following requirements: (i) The issuer must have a 
class of securities registered under the Exchange 
Act; (ii) the issuer must have been subject to the 
filing requirements under the Exchange Act for at 
least three years; and (iii) since the close of its last 
fiscal year, must not have failed to pay dividends or 
sinking fund installments on preferred stock, 
defaulted on outstanding indebtedness or failed to 
make rental payments. See General Instruction I to 
form S-2. 

In addition to the requirements described above, 
issuers using form S-3 must meet at least one of the 
following transaction requirements: (i) The market 
value of voting stock held by non-affiliates of the 
issuer is $150 million or more; (ii) the market value 
of voting stock held by non-affiliates of the issuer is 
$100 million or more and the annual trading volume 
is 3 million shares or more; or (iii) the non- 
convertible debt or preferred securities to be offered 
has received an investment grade rating from at 
least one nationally recognized statistical rating 
organization. See General Instruction I to form S-3. 

15 In addition to requiring higher ratings for 
municipal securities, one applicant has represented 
that the investment adviser will continually monitor 
the ratings of the municipal securities in the fund's 
portfolio and if the ratings drop below the rating 
required for purchase, the fund's board of directors 
will re-evaluate those securities to determine 
whether they continue to be high quality with 
minimal credit risks to the fund. See Merrill Lynch 
application, supra n. 9, at pp. 60-61. 


Ill. Price Paid for the Securities and 
Time Period During Which the Purchase 
My Be Made 


Paragraph (a)(2) of rule 10f-3 states 
that to be eligible for the exemption, an 
investment company must purchase the 
securities “at not more than the public 
offering price prior to the end of the first 
full business day after the first date on 
which the issue is offered to the 
public.”?® The Commission has 
interpreted this provision to mean that 
the investment company must make its 
acquisition on the first business day of 
the offering at no more than the initial _ 
public offering price.1? This provision is 
based on the theory that on the first 
business day of the offering an affiliated 
underwriter would not yet be in a 
position to know whether or not the 
offering would be fully subscribed. 
Further, the provision was included in 
the rule to prevent an underwriter from 
using affiliated investment companies to 
stimulate the market for the securities. 

However, it could be argued that to 
the extent that the rule locks the 
investment company into making the 
purchase on the first business day of the 
offering, the rule may unduly restrict the 
company’s investment flexibility. In 
view of the above, (i) Is a price 
limitation appropriate? (ii) If so, how 
can the limitation be clarified or 
modified? (iii) If a price limitation is not 
appropriate, what alternative standard 
could be substituted? 


IV. The Type of Underwriting 
Agreement That Governs the Offering 
The final provision of paragraph (a) of 
rule 10f-3 requires that the securities be 
offered pursuant to a firm commitment 
underwriting on the assumption that an 
underwriter is less likely to enter into a 
firm commitment to sell securities that 
may be difficult to market. Where a 
primary offering is governed by another 
type of underwriting agreement, the 
members of the underwriting syndicate 
may be under considerably more 
pressure to “sell out” the offering. For 
example, the underwriters may not earn 
any commission in a “best efforts, all or 
none” underwriting if any securities 
remain unsold. However, the argument . 
can be made that participants in a firm 
commitment underwriting are also under 
pressure to “sell out” the offering 
because the members of the syndicate 
may be obligated to purchase all or a 


16 That paragraph also provides that in a rights 
offering, the investment company must purchase the 
securities on or before the fourth day preceding the 
day when the offering terminates. 

17 See Investment Company Act Release No. 
10592, dated February 13, 1979 [44 FR 10580}, 
proposing the 1979 ar,endments to the rule. 


portion of the unsold securities. In view 
of these considerations, should this 
provision be retained or modified? What 
alternative provision could be 
substituted? 


V. The Fees To Be Paid to the Principal 
Underwriters 


Paragraph (b) of rule 10f-3 requires 
that the commission, spread or profit 
received by the principal underwriters 
be reasonable and fair in relation to the 
commission, spread or profit received by 
other underwriters in connection with 
the sale of similar securities being sold 
during a comparable time period. This 
provision was included in the rule to 
remove any incentive for an underwriter 
to cause an affiliated investment 
company to purchase securities because 
of a larger commission or profit that the 
underwriter might receive. The provision 
also was included on the assumption 
that if a syndicate is allowed a higher 
than average spread on a primary 
offering, then the issuer may be offering 
syndicate members an inducement to 
sell otherwise unmarketable securities. 
Although it appears that this limitation 
of the rule should be retained to address 
Congress’ concern that an investment 
company not be overcharged, comment 
is requested on whether it should be 
changed, and if so, how? 


VI. The Role Played by the Affiliated 
Underwriter 


Paragraph (f) of rule 10f-3 provides 
that an investment company relying on 
the rule may not purchase securities 
directly or indirectly from an affiliated 
underwriter except that a purchase from 
a syndicate manager is not considered 
to be a purchase from a specific 
underwriter so long as that underwriter 
does not benefit directly or indirectly 
from the transaction.’® The staff has 
interpreted this provision to allow an 
investment company to purchase 
securities from an unaffiliated member 
of the underwriting syndicate where the 
syndicate manager is affiliated with the 
investment company, so long as the sale 
is not credited against the manager's 
account.!® 


18 The rule also excepts purchases of municipal 
securities from the syndicate manager where the 
sale is not allocated to the account of the affiliated 
underwriter. 

19 Hatteras Income Securities, Inc. (February 4, 
1983), [1982-1983 Transfer Binder] Fed. Sec. L. Rep. 
(CCH) Par. 77,426, letter from the Division of 
Investment Management to Hatteras Income 
Securities, Inc. (pub. avail. March 7, 1983}. This 
interpretation would allow the manager to retain a 
portion of the underwriter's spread on all securities 
sold 2 of the syndicate’s general account or 





An argument.can be made that this 
provision should be redrafted simply to 
prevent any investment company from 
acquiring securities where an affiliated 
underwriter is acting as manager or co- 
manager of the offering.?° Since a 
manager or co-manager of an 
underwriting syndicate has access to 
information regarding the extent to 
which the offering has been successful 
and, therefore, has contol over the 
allocation of the securities to members 
of the underwriting syndicate, it has the 
knowledge and ability to allocate large 
amounts of undesirable securities. The 
other members of the syndicate are 
much less likely to know how successful 
an offering has been and are unable to 
control the allocation process. However, 
given the trend toward concentration in 
the financial services industry, such a 
provision could prevent investment 
_ companies from participating in a 
number of primary offerings since the 
managers and co-managers of an 
underwriting syndicate are often chosen 
from only a small group of major 
investment banking firms. Moreover, 
such a provision could cause particular 
difficulty in the context of municipal 
securities offerings, because this type of 
a municipal offering may have several 


co-managers. 

Another way to limit the role played 
by the affiliated underwriter might be to 
condition exemptive relief upon the 
underwriter not soliciting the 
participation of the investment 
company.”! Since most solicitations are 
verbal and a “paper trail” is rarely 
created, however, such a provision may 
be difficult to enforce. 

In view of the above, (i) Should the 
existing provision be retained, but 
clarified to incorporate the staff's 
interpretive position? (ii) Should the 
existing provision be replaced by or 
supplemented with a provision that 
prohibits purchases where the affiliated 
underwriter is acting as managing 
underwriter? {iii) Should such a 
prohibition be absolute or relaxed under 
certain conditions? {iv) Should the 
existing provision be replaced by or 
supplemented with a ban on solicitation 
by the affiliated underwriter or by all 
members of the underwriting syndicate? 
If so, how would such a condition be 
enforced? (v) Should the existing 


2° See Release No. 35-23693 [50 FR 21080] in 
which the Commission proposed a definition of 
managing iter that would be included in a 
revised version of rule 70 {17 CFR § 250.70] under 

- the are Company Act of 1935 (5-US.C. 78 et 

seq. 

2! See IDS application, Amendment No. 1, Supra 
n. 9, p. 23; see aiso Merrill Lynch application, supra 


provision be replaced by or 
supplemented with any other 
alternatives? 


VU. Other Objective Criteria That Have 
Been Suggested 


Several criteria for exemptive relief 
have been suggested recently that may 
provide better safeguards against 
overreaching than some or all of the 
provisions of rule 10f-3 discussed above. 
For example, recent applicants for 
exemptive relief have undertaken to 
obtain advance approval of a rule 10f-3 
transaction from a ified 
representative of the investment 
company.2? Alternatively, the rule could 
require an investment company to 
obtain advance notice of a 10f-3 
transaction contemplated by its adviser. 
If the company did not object to the 
purchase within a given time period, 
e.g., 24 or 48 hours, the adviser would go 
forward with the transaction.?* 

While the best of marketability is the 
after-market, the Commission believes 
that other indicia of marketability may 
be evident during the early stages of a 
primary offering. For example, if an 
offering is cver-subscribed, a reasonable 
inference may be drawn that the 
underwriter is unlikely to have any 
improper incentive to cause an affiliated 
company to purchase the securities that 
are the subject of the offering. The rule 
could condition exemptive relief upon 
an offering being over-subscribed by the 
primary offering date. Such a condition 
would of course provide that the over- 
subscriber must-be net of affiliates, i-e., 
exclusive of any subscriptions made by 
investment companies affiliated with 
the underwriters of that offering. 

The Commission is, therefore, 
requesting gereral comment on whether 
better objective criteria for exemptive 
relief can be developed, as well as 
specific comment on whether an 
amended rule should incorporate some 
or all of the suggestions outlined above. 


VU. The Role of the Board of Directors 


Paragraph (h) of rule 10f-3 requires the 
board of directors of an investment 
company relying on the rule, including a 


*2 A qualified representative would be a person 
designated by a majority of the directors or 
managers who are not “interested persons” (as the 
term is defined in section 2{a)(19) {15 U.S.C. § 60e- 
2(a)(19)}) of the investment company who is either a 
disinterested director or manager of the investment 
company or an officer of the investment company 
not affiliated with the investment adviser or any of 
the underwriters in the selling syndicate. /d., at p.21. 

23 See letter of November 13, 1985, from counsel 
for applicant, re IDS application (File No. 812-5772). 
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majority of the disinterested directors,?* 
to adopt procedures reasonably 
designed to ensure compliance with the 
conditions of the rule. The rule requires 
the directors to review these procedures 
at least once a year and also to review ~ 
all of the company’s rule 10f-3 
transactions at least once every three 
months for compliance with those 
procedures. Recent applicants for 
exemptive relief have also represented 
that in addition, the directors will 
review each of the company’s 10f-3 
transactions as soon as practicable after 
completion of the transaction.?5 

Specific comment is requested on the 
following: (i) Does the quarterly review 
provide meani protection against 
overreaching by affiliated underwriters? 
(ii) Would director oversight be more 
effective if the review were conducted 
after more time had elapsed, i.e., when 
the directors have more information 
about the aftermarket? (iii) Should the 
rule set forth with greater specificity the 
factors which the directors should 
consider in evaluating each 10f-3 
transaction? (iv) Are other measures 
needed?(v) If so, what should those 
measures be? 


od 
% 


IX, Reporting Requirements 


Paragraph (g) of rule 10f-3 requires an 
investment company to report all rule 
10f-3 transactions to the Commission in 
its semi-annual report on form N-SAR 
[17 CFR 274.101], attaching an exhibit to 
that report that sets forth the details of 
each transaction. Since registered 
investment companies are encouraged 
to file form N-SAR by direct 
transmission through the Commission's 
electronic disclosure system, the exhibit 
describing all of the company's rule 10f- 
3 transactions must be submitted 
separately on paper under cover of form 
SE [17 CFR 274.403] or on magnetic tape 
or a separate diskette under cover of 
form ET [17 CFR 274.401]. As a result, it 
may be cumbersome for the Commission 
to receive this data. Moreover, the 
limited information which these reports 
contain is not sufficient to permit-a 
meaningful analysis of these 
transactions. 

To fully evaluate the impact of these 
transactions, the Commission ‘believes 
that it may be more practical to rely 


®* Section 10(a) of the Act (15 U.S.C. 60e-10(a)] 
provides that no more than 60 percent of the 
members of an investment company's board of 
directors may be interested persons of that 

© 


ompany. 
25 See IDS application, Amendment No. 1, supra 
n. 9, p. 22. - 
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instead on its periodic on-site 
examination of fund records to ensure 
compliance with the rule. The 
Commission is, therefore, requesting 
comment on whether the rule should be 
modified to permit an investment 
company simply to report whether any 
10f-3 transactions occurred during the 
reporting period. The investment 
company would still be required to keep 
a detailed record of these transactions | 
as discussed below. 


X. Record Keeping Requirements 


Paragraph (i) of rule 10f-3 requires the 
investment company to keep a written 
copy of the procedures that the directors 
have approved to ensure compliance 
with the rule in an easily accessible 
place. In addition, the investment 
company is also required to keep a 
written record of each of its rule 10f-3 
transactions for at least six years—the 
first two years in an easily accessible 
place. The Commission continues to 
believe that an investment company 
must keep a detailed record of its rule 
10f-3 procedures and the terms of its 
10f-3 transactions. Comment is 
requested, however, on whether this 
provision should be modified, and if so, 
how? 


Conclusion 


The Commission wishes to emphasize 
that, by asking for public comment and 
setting forth arguments pro and con with 
respect to the questions addressed in 
this release, it has not taken any firm 
position on those questions. The 
Commission is particularly interested in 
developing better objective standards 
for exemptive relief that can replace 
some or all of the provisions of the 
existing rule. The Commission will, of 
course, consider other suggestions that 
will ensure adequate investor protection 
while making rule 10f-3 more responsive 
to changes in the financial markets. 
Finally, the Commission wishes to again 
encourage commentators, whenever 
possible, to base their comments on 
empirical data. 


List of Subjects in 17 CFR Part 270. 


Investment companies, Reporting 
requirements, Securities. 

Dated: January 29, 1986. | 

By the Commission. 
John Wheeler, 
Secretary. 
[FR Doc. 86-2373 Filed 2-3-86; 8:45 am} 
BILLING CODE 8010-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


21 CFR Part 163 
[Docket No. 85N-0500) 


Cocoa Powders; Possible Amendment 
of the U.S. Standards of identity; 
Extension of Comment Period 


AGENCY: Food and Drug Administration. 
ACTION: Advance notice of proposed 
rulemaking; Extension of comment 
period. 


SUMMARY: The Food and Drug 
Administration (FDA) is extending the 
period for submitting comments on its 
advance notice of proposed rulemakng 
on the possible amendment of the U.S. 
standard for cocoa powders. This action 
is based on a request for an extension of 
the comment period. 

DATE: Comments by April 30, 1986. 
ADDRESS: Written comments, data, or 
other information to the Dockets 
Management Branch (HFA-305), Food 
and Drug Administration, Rm. 4-62, 5600 
Fishers Lane, Rockville, MD 20857. 


FOR FURTHER INFORMATION CONTACT: 
Arthur R. Johnson, Center for Food 
Safety and Applied Nutrition (HFF-214), 
Food and Drug Administration, 200 C St. 
SW., Washington, DC 20204, 202-485- 
0112. 


SUPPLEMENTARY INFORMATION: In the 
Federal Register of December 2, 1985 (50 
FR 49405), FDA published an advance 
notice of proposed rulemaking offering 
interested persons an opportunity to 
review the Codex Standard for Cocoa 
Powders (Cocoas) and Dry Cocoa-Sugar 
Mixtures (Codex Standard 105-1981) 
(Codex standard) and to comment on 
the desirability of, and need for, 
amendment of the U.S. standards of 
identity for cocoa powders to achieve 
consistency with the Codex standard. 
FDA requested comments by January 31, 
1986. 

The Chocolate Manufacturers 
Association of the United States of 
America (CMA) has requested a 90-day 
extension of the comment period. The 
purpose of the request is to allow the 
industry adequate time to properly 
review the Codex Standard and 
determine a proper course of action. 

FDA concludes that CMA has 
provided adequate justification for its 
request. Therefore, FDA is extending the 
comment period for 90 days to April 30, 
1986. 

Interested persons may, on or before 
April 30, 1986, submit to the Dockets 
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Management Branch (address above) 
written comments regarding this 
advance notice. Two copies of any 
comments are to be submitted, except 
that individuals may submit one copy. 
Comments are to be identified with 
the docket number found in brackets in 
the heading of this document. Received 
comments may be seen in the office 
above between 9 a.m. and 4 p.m., 
Monday through Friday. 
Dated: January 30, 1986. 
James C. Simmons, 
Acting Associate Commissioner for 
Regulatory Affairs. 
[FR Doc. 86-2398 Filed 1-30-86; 2:50 pm] 
BILLING CODE 4160-01-M 


DEPARTMENT OF THE TREASURY 
internal Revenue Service 

26 CFR Parts 1, 20, 54, 301 and 602 
[EE-96-85] 


Income, Excise, and Estate and Gift 
Taxes; Effective Dates and Other 
Issues Arising Under the Employee 
Benefit Provisions of the Tax Reform 
Act of 1984; Proposed Rulemaking 


AGENCY: Internal Revenue Service, 
Treasury. 


ACTION: Notice of proposed rulemaking 
by cross reference to temporary 
regulations. 


summary: In the Rules and Regulations 
portion of this issue of the Federal 
Register, the Internal Revenue Service is 
issuing temporary regulations relating to 
effective dates and certain other issues 
arising under the employee benefit 
provisions of the Tax Reform Act of 
1984. The text of those temporary 
regulations also serves as the comment 
document for this notice of proposed 
rulemaking. 


DATES: Written comments and requests 
for a public hearing must be delivered or 
mailed by April 7, 1986. The regulations 
are proposed to be effective on varying 
dates provided in the temporary 
regulations. 


ADDRESS: Send comments and requests 
for a public hearing to Commissioner of 
Internal Revenue, Attn: CC:LR:T (EE-96- 
85), 1111 Constitution Avenue NW., 
Washington, DC 20224. 

FOR FURTHER INFORMATION CONTACT: 
John T. Ricotta of the Employee Plans 
and Exempt Organizations Division, 
Office of Chief Counsel, Internal 
Revenue Service, 1111 Constitution 





Ave., NW., Washington, DC 20224, 
Attention: CC:LR:T (EE-96-85), 
telephone: 202-566-3544 (not a toll-free 
-Rumber). 
SUPPLEMENTARY INFORMATION: 
Background 
The temporary regulations provide 

guidance concerning the economic 
performance requirement for certain 
employee benefits under section 461(h) 
of the Internal Revenue Code of 1954 
(Code), as added by section 91 of the 
Tax Reform Act of 1984 {Act) (Pub. L. 
98-369, 98 Stat. 598); the transitional rule 
for vested accrued vacation pay under 
section 463 of the Code, as amended by 
section 91{i) of the Act (Pub. L. 98-369, 
98 Stat. 609); the treatment of group-term 
life insurance purchased for employees 
under section 79 of the Code, as 
amended by section 223 of the Act (Pub. 
L. 98-369, 98 Stat. 775) the treatment of 
funded welfare benefit plans under 
sections 419 and 419A of the Code, as 
added by section 511 of the Act (Pub. L. 
98-369, 98 Stat. 854); the treatment of 
unfunded deferred benefits under 
sections 404{b) and 162 of the Code, as 
amended by section 512 of the Act (Pub. 
L. 98-369, 98 Stat. 862); additional 
requirements for tax-exempt status of 
certain organizations under section 505 
of the Code, as added by section 513 of 
the Act (Pub. L. 98-369, 98 Stat. 863); 
rollovers of partial distributions under 
sections 402 and 403 of the Code, as 
amended by section 522 of the Act (Pub. 
L. 28-369, 98 Stat. 868); distributions 
where substantially all contributions are 
employee contributions under section 72 
of the Code, as amended by section 523 
of the Act {Pub. L. 98-369, 98 Stat. 871); 
repeal of the estate tax exclusion for 
qualified plan benefits under section 
2039 of the Code, as amended by section 
525 of the Act (Pub. L. 98-369, 98 Stat. 
873); determination of whether there is a 
collective bargaining agreement under 
section 7701(a)({46) of the Code, as 
added by section 526(c) of the Act (Pub. 
L. 98-369, 98 Stat. 881); nonrecognition of 
gain on stock sold to an employee stock 
ownership plan (ESOP) under section 
1042 of the Code, as added by section 
541 of the Act (Pub. L. 98-369, 98 Stat. 
887); deductibility of dividends relating 
to ESOPs under sections 404 and 3405 of 
the Code, as amended by section 542 of 
the Act (Pub. L. 98-369, 98 Stat. 890); 
exclusion of interest on ESOP loans 
under section 133 of the Code, as added 
by section 543 of the Act (Pub. L. 98-369, 
98 Stat. 894); treatmert of an employer 
and an employee benefit association as 
related under section 1239 of the Code, 
as amended by section 557 of the Act 
(Pub. L. 98-369, $8 Stat. 898); and 
technical corrections to the pension 


provisions of the Tax Equity and Fiscal 
Responsibility Act of 1982 under 
sections 713 and 715 of the Act (Pub. L. 
98-369, 98 Stat. 955, 966). The proposed 
regulations are issued under the 
authority contained in section 7805 of 
the Code (26 U.S.C. 7805). For the text of 
the temporary regulations, see FR Doc. 
86-2172 published in the Rules and 
Regulations portion of this issue of the 
Federal Register. 
Special Analyses 

The Commissioner of Internal 
Revenue has determined that this 
proposed rule is not a major rule as 
defined in Executive Order 12291 and 
that a Regulatory Impact Analysis is 
therefore not required. Although this 
document is a notice of proposed 
rulemaking which solicits pubic 
comment, the Internal Revenue Service 
has concluded that the regulations 
proposed herein are interpretative and 
that the notice and public procedure 
requirements of 5 U.S.C. 553 do not 
apply. Accordingly, these proposed 
regulations do not constitute regulations 
subject to the Regulatory Flexibility Act 
(5 U.S.C. Chapter 6). 


Comments and Requests for a Public 
Hearing 


Before the adoption of these proposed 
regulations, consideration will be given 
to any written comments that are 
submitted (perferably eight copies) to 
the Commissioner of Internal Revenue. 
All comments will be available for 
public inspection and copying. A public 
hearing will be held upon written 
request to the Commissioner by any 
person who has submitted written 
comments. If a public hearing is held, 
notice of the time and place will be 
published in the Federal Register. The 
collection of information requirements 
contained herein have been submitted to 
the Office of Management and Budget 
(OMB) for review under section 3504{h) 
of the Paperwork Reduction Act. 
Comments on the requirements should 
be sent to the Office of Information and 
Regulatory Affairs, of OMB, Attention: 
Desk Officer for Internal Revenue 
Service, New Executive Office Building, 
Washington, D.C. 20503. The Internal 
Revenue Service requests persons 
submitting comments to OMB also to 
send copies of the comments to the 
Service. 

Roscoe L. Egger, Jr., 

Commissioner of Internal Revenue. 

[FR Doc. 66-2171 Filed 1-29-86; 4:06 pm] 
BILLING CODE 4830-01-M 


Federal Register / Vol. 51, No. 23 / Tuesday, February 4, 1986 / Proposed Rules 


Bureau of Alcohol, Tobacco and 
Firearms 


27 CFR Part 4 
[Notice No. 581] 
Grape Variety Names; Wine Labeling 


AGENCY: Bureau of Alcohol, Tobacco 
and Firearms (ATF), Treasury. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: ATF proposes to establish 
approved lists of names of grape 
varieties which may be used as varietal 
designations for American wines. This 
proposed rulemaking also establishes 
the method by which names of 
additional or new American grape 
varieties may be added to the approved 
lists in the future. Due to the increased 
emphasis on varietal labeling, the 
Bureau feels that it is necessary to 
establish standardized lists of 
winegrape varietal names. These 
standardized lists of varietal names will 
assure more accurate and truthful 
identification of the wine for the 
consumer. 


DATE: Written comments must be 
received by April 7, 1986. 

ADDRESSES: Send written comments to: 
Office of Compliance Operations, 
Bureau of Alcohol, Tobacco and 
Firearms, P.O. Box 385, Washington, DC 
20044-0385 (Attn. Notice No. 581). 


Copies of the report of the Winegrape 
Varietal Names Advisory Committee 
and written comments received in 
response to this notice will be available 
during normal business hours at: ATF 
Reading Room, Office of Public Affairs 
and Disclosure, Room 4407, Federal 
Building, 12th and Pennsylvania 
Avenue, NW, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: 
Charles Bacon, Product Compliance 
Branch, (202) 566-7595. 


SUPPLEMENTARY INFORMATION: 


Background 


In recent years, more emphasis has 
been put on the use of varietal 
desigantions on wine labels and in 
advertising. In response to this trend, 
AFT decided to examine the propriety of 
grape variety names used in the labeling 
of domestically produced wine. To 
accomplish this, a Winegrape Varietal 
Names Advisory Committee was 
established in December of 1982. The 
Committee’s membership was composed 
of individuals representing various 
interests concerned with wine. The 
participants were drawn from among 
wine producers, grape growers, the 
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academic community, consumers and. - 
government. 

Accuracy in identification of the 
proper grape variety was the primary 
goal of the Committee. In dealing with 
the often complicated issues of grape 
varietal nomenclature, the key question 
in every case has been “What is the 
most correct name for this variety?”. 
Many other factors have influenced the 
naming of grape varieties, such as, 
common usage or commercial practice. 
These were carefully considered in the 
Committee’s recommendations. 
However, the prerequisite for policy 
decisions was the establishment of the 
facts. 

The report of the Winegrape Varietal 
Names Advisory Comntittee was made 
available to the public through an 
announcement published in the Federal 
Register on November 1, 1984 (49 FR 
44049). The report recommends a list of 
names to be used for American grape 
varieties and guidelines for adding new 
varietal names to the list. The Bureau of 
Alcohol, Tobacco and Firearms is 
proposing to incorporate the findings of 
the Committee into 27 CFR Part 4. 


Summary of Proposed Changes to Part 4 


1. § 4.23 has been deleted since it 
applied to wine bottled prior to January 
1, 1983. § 1983. § 4.23a has been 
renumbered § 4.23 In addition, a 
transitional rule has been added at 
§ 4.23(e) to require the ue of the varietal 
names shown in Subpart J for American 
wines. 

2. The proposed regulations set out 
prime grape varietal names to be used 
on labels of American wine bottled two 
years after effective date of the 
regulations. 

3. Two additional sections identify: 

(a) Alternative names which may 
appear on American wine labels only in 
direct conjunction with the prime name. 

(b) Alternative names which may be 
used with or without the prime name 
until 5 years after the effective date of 
the regulation. 

4. The proposed regulations also 
establish the method by which varieties 
may be added to the approved lists and 
the documentation/substantiation 
required to establish the name of the 
variety. 


Regulatory Flexibility Act 


The provisions of the Regulatory 
Flexibility Act relating to an initial and 
final regulatory flexibility analysis (5 
U.S.C. 603, 604) are not applicable to this 
proposal because the notice of proposed 
rulemaking, if promulgated as a final 
rule, will not have a significant 
economic impact on a substantial 
number of small entities. The proposal 


will not impose, or otherwise cause, a 
significant increase in reporting, 
recordkeeping, or other compliance 


. burdens on a substantial number of 


small entities. The proposal is not 
expected to have significant secondary 
or incidental effects on a substantial 
number of small entities. 

Accordingly, it is hereby certified 
under the provisions of section 3 of the 
Regulatory Flexibility Act (5 U.S.C. 
605(b)) that this notice of proposed 
rulemaking, if promulgated as a final 
rule, will not have a significant 
economic impact on a substantial 
number of small entities. 


Executive Order 12291 


In compliance with Executive Order 
12291, ATF has determined that this 
proposal is not a “major rule” since it 
will not result in: 

(a) An annual effect on the economy 
of $100 million or more; 

(b) A major increase in costs or prices 
for consumers, individual industries, 
Federal, state, or local government 
agencies, or geographic regions; or 

(c) A significant adverse affect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 


Paperwork Reduction Act 


The requirement to collect information 
proposed in this notice has been 
submitted to the Office of Management 
and Budget for review under Sec. 
3504(h) of the Paperwork Reduction Act 
of 1980, Pub. L. 96-511, 44 U.S.C. Chapter 
35. Comments relating to ATF’s 
compliance with 5 CFR Part 1320— 
Controlling Paperwork Burdens on the 
Public, should be submitted to: Office of 
Information and Regulatory Affairs, 
Attention: ATF Desk Officer, Office of 
Management and Budget, Washington, 
DC 20503. 


Public Participation 


ATF requests comments from all 
interested parties..Comments received 
before the closing date will be carefully 
considered. Comments received after 
the closing date and too late for 
consideration will be treated as possible 
suggestions for future ATF action. 

In addition to general comments, ATF 
is specifically interested in the following 
areas which will be significantly 
affected by the proposed rulemaking: 

1. French Colnmbonie-tvanth 
Colombard has been included in the list 
of alternative names which may be used 
with or without the prime name (§ 4.93) 
until 5 years after the effective date of 
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the regulations. After that time only the 
term Colombard will be acceptable as 
the grape variety designation. 

The decision of the Committee was 
not unanimous concerning the use of the 
term Colombard instead of French 
Colombard. However, Colombard is the 
correct name for the variety currently 
called French Colombard. Therefore, in 
the interest of accuracy, the Bureau feels 
that Colombard should be adopted as 
the prime name for the variety. Those 
recommending the use of the term 
Colombard also recommended a phase- 
in period of at least 15 years and 
possibly as long as a generation of 25-30 
years. 

The Bureau feels that a 15 year or 
longer phase-in period is impractical 
from an administrative standpoint. Our 
experience with regulatory phase-in 
periods affecting labels has indicated 
that most of the changes required (i.e. 
new marketing, redesign and printing of 
labels) are accomplished within the last 
1 to 2 years prior to implementation. The 
difference between Colombard and 
French Colombard, from a consumer 
perspective, seems negligible and no 
more distinct than other changes in 
varietal names such as Cayuga and 
Cayuga White, Foch to Marechal Foch, 
etc. Therefore, we do not feel that an 
extended phase-in period, as 
recommended by the Committee, would 
benefit ATF, industry or the consumer. 

For the above reason, the Bureau is 
proposing to treat French Colombard no 
differently than other designations in 
this category (§ 4.93). The Bureau would 
welcome specific comments to assist in 
the final decision making process. 

2. Thompson Seedless and 
Sultanina—The Committee found that 
Thompson Seedless and Sultanina were 
equally valid prime names to describe 
that variety. The Bureau is proposing to 
allow both names for the variety, as 
recommended by the Committee, but 
realizes further consideration may be 
warranted regarding the use of either of 
these names. Thompson Seedless is rare 
as a wine designation but well known as 
a raisin and table grape. On the other 
hand, Su/tanina as a wine or grape 
name, seems even more rare and 
significantly less recognizable. The 
Bureau requests comment on whether 
Sultanina should be used as a prime 
name in addition to Thompson Seedless, 
whether it would more properly be an 
alternative name which should be 
phased out or whether it should be used 
only in conjunction with Thompson 
Seedless. 

3. Napa Gamay—Napa Gamay is 
included in the proposed list of prime 


- names. The Bureau recognizes that its 





inclusion as a prime name may be 
temporary since work is under way to 

, establish the true identity of this variety. 
By including it here, ATF does not 
intend that it be considered a closed 
issue. Instead, this will assure that any 
change in its identity will be aired to the 
ey in the rulemaking process. 

4. Gamay Beaujolais—The Committee 
found that Gamay Beaujolais is not a 
valid name for any variety. Based on 
their recommendation, we are proposing 
that Gamay Beaujolais be accepted as 
an alternative name to appear in direct 
conjunction with Napa Gamay for a 
period of five years after the effective 
date of the regulations provided the 
wine is made from grapes currently 
identified as Napa Gamay. In addition, 
ATF is proposing to allow the use on 
labels of Gamay Beaujolais in 
conjunction with Pinot noir for a period 
of five years from the effective date of 
the regulations provided the wine is, in 
fact, made from Pinot noir. 

5. Walschriesling (Welschriesling)— 
The Committee recommended that the 
alternate spelling, Welschriesling, be 
allowed for the varietal name 
Walschriesling. Both spellings of the 
name are included in the prime list of 
grape varietals (§ 4.91). However, ATF 
is aware that the difference between the 
two spellings, from a consumer 
perspective, seems negligible and no 
more distinct than other spelling 
variations which the Committee 
recommended for elimination. For 
example, the spelling Aurore is 
proposed for adoption while Aurora is 
not recommended for inclusion on the 
prime name list and the spelling 
Carigaane is recommended instead of 
Carignan. The Bureau would welcome 
comment on whether both spellings of 
the varietal Walschriesling 
(Welschriesling) should be retained or 
whether Walschriesling only should be 
adopted as:the prime name for the 
variety. 

6. Riesling—In addition to the above 
question of the spelling of the name 
Walschriesting, the question of 
acceptable names for other varieties 
commonly known as “Rieslings” was 
addressed by the Committee. The 
proposed regulations allow for the use 
of White Riesling and Jjohannisberg 
Riesling as equally acceptable prime 
names. The name Johannisberg Riesling 
has so leng been recognized in the 
United States as a name for White 
Riesling, that the Committee 
recommended that it be accepted as a 
synonym. The term has been historically 
used to signify the “true” Waite 
Riesling, as distinguished from other 


horticulturally distinct varieties which 
carry the Riesling name. 

Other names using the term “Riesling” 
have been given to varieties which are 
not, in fact, true Rieslings. However, 
their usage has been commonly 
accepted and no other names have been 
attributed to these varieties. In the 
absence of any alternative, the names 
Emeraid Riesling and Missouri Riesling 
have been included on the list of prime 
names. Grey Riesling has not been 
conclusively identified; however, it has 
been definitely established that it is not 
a true Riesling. Until such time as the 
variety is properly identified, it has been 
added to the prime name list. At that 
time, it should be replaced by the 
horticulturally correct name. 

The proposed regulations also provide 
for the use of Franken Riesling if it is 
shown in conjunction with its correct 
varietal name, Sy/vaner. 

.Finally, it is the position of the Bureau 
that the term “Riesling” may not be used 
for any additional names approved in 
the future. 

Comments on use of the term Riesling, 
inclusion of varieties which are not true 
Rieslings on the prime name list and 
future additions or changes will be 
welcome. 

7. Other Areas Affected—a. Under the 
proposed regulations, names such as 
“White Zinfandel”, “Cabernet Blush”, 
“Zinfandel Nouveau” and other 
currently approved proprietary 
variations of varietal names would not 
be permissible on wine labels. Although 
only the approved name, with no 
modification, may be used as the 
varietal designation, it will still be 
permissible to designate the color of the 
wine and show proprietary names 
separately from the varietal designation 
on the label. 

b. ATF Ruling 74-25 authorizing 
Cabernet as a synonym for Cabernet 
Sauvignon and Revenue Ruling 56-460 
regarding true varietal names would 
become obsolete. Although these rulings 
also apply to imported wines, the 
Bureau believes that specific varietal 
names used on imported wine labels are 
adequately controlled by the 
requirements under 27 CFR 4.25a. This 
section requires that imported wine 
must be designated in accordance with 
the laws and regulations of the country 
of origin. 

c. The designation “Muscadine Wine” 
is authorized by Revenue Ruling 54-528 
for wines made from Scuppernong 
grapes. This Ruling would be made 
cbsolete by adoption of the proposed 
regulations since Muscadine is a 
subspecies of the grape species 
rotundifolia and not a specific grape 
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varietal name or a varietal designation. 
Under the proposed regulations, wine 
made from the varietal Scuppernong 
could only be labeled as Scuppernong. 

ATF will not recognize any comment 
as confidential. Comments may be 
disclosed to the public. Any material 
which a commenter considers to be 
confidential or inappropriate for 
disclosure to the public should not be 
included in the comment. The name of 
the person submitting a comment is not 
exempt from disclosure. 

The Director reserves the right to 
determine, in light of all circumstances, 
whether a public hearing will be 
necessary. 


Drafting Information 


The principal authors of this 
document are Betsey Bradford and 
Sharon K. Hendee of the Bureau of 
Alcohol, Tobacco and Firearms. 


List of Subjects in 27 CFR Part 4 


Advertising, Consumer protection, 
Labeling, Packaging and containers, 
Wine. 


Authority and Issuance 
PART 4—[AMENDED] 


27 CFR Part 4—Labeling and 
Advertising of Wine is amended as 
follows: 

Par. 1. The authority citation for Part 4 
continues to read as follows: 


Authority: 27 U.S.C. 205. 


Par. 2. The table of sections for Part 4 
is amended to reflect the addition of 
Subpart J, the revised heading of § 4.23 
and the removal of § 4.23a, to read as 
follows: 

Sec. 
4.23 Varietal (grape type) labeling. 
4. 24 se 


* * * * * 


Subpart J—American Grape Variety Names 

491 Approved list of prime names. 

4.92 Alternative names permitted in 
conjunction with prime names for American 
wines. 

4.93 Alternative names permitted for 
wines bottled prior to 5 years after the 
effective date of this subpart. 

4.94 Approval of new grape variety 
names. 


Par. 3. Section 4.23 is revised to read 
as follows: 


§ 4.23 Varietal (grape type) labeling. 

(a) General. The names of one or more 
grape varieties may be used as the type 
designation of a grape wine only if the 
wine is also labeled with an appellation 
of origin as defined in §4.25a. 

(b) One variety. Except as provided in 
paragraph ({c) of this section, the name 
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of a single grape variety may be used as 
the type designation if not less than 75 
percent of the wine is derived from 
grapes of that variety, the entire 75 
percent of which was grown in the 
labeled appellation of origin area. 

(c) Exceptions. (1) Wine made from 
any Vitis labrusca variety (exclusive of 
hybrids with V. /Jabrusca parentage) 
may be labeled with the variety name if: 

(i) Not less than 51 percent of the wine 
is derived from grapes of that variety; 

{ii) The statement “contains not less 
than 51 percent (name of variety)” is 
shown on the brand label, back label, or 
a separate strip label, (except that this 
statement need not appear if 75 percent 
or more of the wine is derived from 
grapes of the named variety); and 

(iii) The entire qualifying percentage 
of the named variety was grown in the 
labeled appellation of origin area. 

(2) Wine made from any variety of 
any species found by the Director upon 
appropriate application to be too 
strongly flavored at 75 percent minimum 
varietal content may be labeled with the 
variety name if: 

(i) Not less than 51 percent of the wine 
is derived from grapes of that variety; 

(ii) The statement “contains not less 
than 51 percent (name of variety)” is 
shown on the brand label, back label, or 
a separate strip label; and 

(iii) The entire qualifying percentage 
of the named variety was grown in the 
labeled appellation to origin area. 

(d) Two or three varieties. The names 
of two or three grape varieties may be 
used as the type designation if: 

(1) All of the grapes used to make the 
wine are of the labeled varieties; 

(2) The percentage of the wine derived 
from each variety is shown on the label 
(with a tolerance of plus or minus 2 
percent); and 

(3)(i) If labeled with a multicounty 
appellation of origin, the percentage of 
wine derived from each variety from 
each county is shown on the label; or 

(ii) If labeled with a multistate 
appellation of origin, the percentage of 
wine derived from each variety from 
each state is shown on the label. 

(e) Transitional rule. 2 years after the 
effective date of the regulations the 
names of grape varieties used on 
American wine labels shall be in 
accordance with the requirments of 
subpart J of this part. 


§4.23a [Removed] 

Par. 4. Section 4.23a is removed 
because it is made obsolete by the 
above revision of § 4.23. 

Par. 5. Section 4.34(b)(1) is amended to 
change the cross-reference citation from 
§ 4.23a to § 4.23. As revised, § 4.34(b)(1) 
reads as follows: 


§ 4.34 Class and type. 


* * * 


(6) * ** 


* 


(1) A grape type (varietal) designation 
is used under the provisions of § 4.23; 


* * * 


* 


Par. 6. Immediately after § 4.80, the 
following new Subpart J is added to 


read as follows: 


Subpart J—American Grape Variety 


§4.91 Approved list of Prime Names. 


Names from the following list shall be 
used to identify grape varieties on 
American wine labels. Where more than 
one name may be used to identify a 
single variety of grape, the synonym(s) 
are shown in parentheses. 


Agawam 
Albemarle 
Aleatico 
Alicante Bouschet 
Aligote 
Alvarethao 
Aurore 
Bacchus 

Baco blanc 
Baco noir 
Barbera 
Beacon 

Beclan 
Bellandais 
Beta 

Black Malvoisie 
Black Pearl 
Blue Eye 
Bonarda 
Bountiful 
Burdin 4672 
Burdin 5201 
Burdin 11042 
Burgaw 

Burger 
Cabernet franc 
Cabernet Pfeffer 
Cabernet Sauvignon 
Calzin 
Campbell Early 
Canada Muscat 
Captivator 
Carignane 
Carmine 

Carlos 
Carnelian 
Cascade 

Castel 19-637 
Catawba 
Cayuga White 
Centurion 
Chambourcin 
Chancellor 
Charbono 
Chardonnay 
Chasselas dore 
Chelois 

Chenin blanc 
Chief 

Chowan 
Clairette blanche 
Clinton 
Colombard 
Colobel 
Concord 
Conquistador 
Couderc noir 
Cowart 

Creek 
Cynthiana 


Dearing 

De Chaunac 
Delaware 
Diamond 
Dixie 
Dolcetto 
Doreen 
Dulcet 
Dutchess 
Early Burgundy 
Edelweiss 
Eden 
Ehrenfelser 
Ellen Scott 
Elvira 
Emeral Riesling 
Feher Szagos 
Fern Munson 
Flame Tokay 
Flora 
Florental 
Folle blanche 


Furmint 

Gamay 
Garronet 
Gewurztraminer 
Gladwin 113 
Glennei 


Gold 

Golden Muscat 

Grand Noir 

Grey Riesling 

Green Hungarian 

Grenache 

Grignolino 

Grillo 

Helena 

Herbemont 

Higgins 

Horizon 

Hunt 

Jona 

Isabella 

Ives 

James 

Jewell 

Joannes Seyve 12-428 

Joannes Seyve 23-416 

Johannisberg Riesling 
(White Riesling) 

Kerner 

Kleinberger 

Lake Emerald 

Landal 

Landot noir 

Lenoir 

Leon Millot 

Limberger 

Madeline Angevine 


Magnolia 

Magooa 

Malbec 

Malvasia bianca 
Marechal Foch 
Mataro 

Melon 

Merlot 

Meunier 

Mish 

Mission 

Missouri Riesling 
Mondeuse 
Montefiore 

Moore Early 
Morio-Muskat 
Muench 

Muscat blanc 
Muscat du Moulin 
Muscat Hamburg 
Muscat of Alexandria 
Muscat Pantelleria 
Muscat Ottonel 
Muller-Thurgau 
Napa Gamay 
Naples 

Nebbiolo 

New York Muscat 
Niagara 

Noah 

Noble 

Norton 

Ontario 

Orange Muscat 
Palomino 
Pamlico 

Pedro Ximenes 
Petit Verdot 
Petite Sirah 
Peverella 

Pinot blanc 

Pinot gris 

Pinot noir 

Pinot Saint George 
Precoce de Malingre 
Pride 

Rayon d'Or 
Ravat 34 

Ravat noir 


Regale 
Rkatziteli 
Roanoke 
Rosette 
Roucaneuf 
Rougeon 
Royalty 
Rubired 

Rugy Cabernet 
Saint Macaire 


§ 4.92 


Salem 

Salvador 
Sauvignon blanc 
Sauvignon musque 
Sauvignon vert 
Scarlet 
Scheurebe 
Scuppernong 
Semillon 

Seyval 
Siegerrebe 
Siegfried 
Southland 


Souzao 
Steuben 
Stover 
Sugargate 
Sultanina 
(Thompson Seedless) 
Summit 
Suwannee 
Sylvaner 
Syrah 
Symphony 
Swenson Red 
Tarheel 
Taylor 
Thomas 
Thompson Seedless 
(Sul/tanina) 
Tinta Madeira 
Tinto cao 
Topsail 
Touriga 
Traminer 
Trousseau 
Ugni blanc 
Vaidepenas 
Valerien 
Van Buren 
Veeblanc 
Veltliner 
Ventura 
Verdelet 
Vidal blanc 
Vignoles 
Villard blanc 
Villard noir 
Vincent 
Vivant 
Walschriesling 
(Welshriesling) 
we 


‘atergate 
Welschriesling 
{Walschriesling) 
Welder 
White Riesling 
V/ohannisberg Riesling) 


Yuga 
Zinfandel 


Alternative names permitted for use 


oniy in conjunction with prime names for 
American wines. 


Each of the following alternative 
names, listed in the left-hand column, 
may be used to identify grape varieties 
on wine labels-only when shown in 
direct conjunction with the prime name 
listed opposite it in the right-hand 


column. 
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§4.83 Alternative names permitted for 
wines bottied before 5 years after the 
effective date of this subpart. 


The following alternative names 
shown in the left-hand column may be 
used on American wine labels in lieu of 
the prime name shown in the right-hand 
column with the exception of Gamay 
Beaujolais. Gamay Beaujolais must be 
shown in direct conjunction with either 
Napa Gamay or Pinot noir, as the case 
may be. Alternative names listed in the 
left-hand column may only be used for 5 
years after the effective date of this 


ee 
CRANCOMOF POI -.necesenevennvensnnrenee 


NG CP sssentsitrncninsintiegpnegeeseniniage 


§ 4.94 Approval of new grape variety 
names. 

(a) Petitions for the addition of names 
to the list of prime names for grape 
varieties in § 4.91 and alternative names 
in § 4.92 may be made to the Director by 
any interested party pursuant to § 71.41 
of this chapter. The petition may be in 
the form of a letter and should provide 
evidence of the following: 

(1) Acceptance of the new grape 
variety, 

(2) The validity of the name for 
identifying the grape variety, 

(3) That the variety is used or will be 
used in winemaking, 

(4) That the variety is grown and used 
in the United States. 

(b) Documentation submitted with the 
petitions to establish the items in 
paragraph (a) of this section should 
include, but is not limited to: 

(1) Reference to the publication of the 
name of the variety in a scientific or 
professional journal of horticulture 
recognized by the Director or a 
published report by a professional, 
scientific or winegrowers’ organization 
accepted by the Director, 

(2) Reference to a plant patent, if so 
patented, 

(3) Information pertaining to the 
commercial potential of the variety, such 
as, the acreage planted and its location 
or market studies. 

(c) The following guidelines should be 
used by those persons petitioning to 
include a varietal name on the list of 
prime names or alternative names: 

(1) Words of geographical significance 
or place names shall not be part of the 
name of a new grape variety; 

(2) The proposed name shall not have 
been previously used for a different 
grape variety; 

(3) Foreign words shall not be part of 
the name of a new grape variety which 
is developed in the United States; 

(4) Misleading names shall not be part 
of the name of a new grape variety per 
27 CFR 4.39(a); and 

(5) The term “Riesling” shall not be 
used for any new grape variety added to 
the lists. 


Signed: September 13, 1985. 
Stephen E. Higgins, 
Director. 

Approved: October 17, 1985. 


David D. Queen, 

Acting Assistant Secretary (Enforcement and 
Operations). 

[FR Doc. 86-2300 Filed 2~3-86; 8:45 am] 
BILLING CODE 4810-31-M 


27 CFR Parts 5 and 19 
[Notice No. 580] 


Labeling of Distilled Spirits in Percent- 
Alcohol-by-Volume 


Correction 


In FR Doc. 86-1522 beginning on page 
3208 in the issue of Friday, January 24, 
1986, make the following correction on 
page 3210: In the third column, the 
second signature should read “David D. 
Queen”. 


" BILLING CODE 1505-01-M 


DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement 


30 CFR Part 733 


Reopening and Extension of Public 
Comment Period on a Petition To 
Initiate Rulemaking; Surface Coal 
Mining and Reclamation Operations; 
Permanent Regulatory Program; 
Procedures for Evaluating State 
Programs, Substituting Federal 
Enforcement of State Programs and 
Withdrawing Approval of State 
Programs 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSMRE), 
Interior. 


ACTION: Reopening and extension of 
public comment period. 


SUMMARY: The Office of Surface Mining 
Reclamation and Enforcement (OSMRE) 
is reopening and extending the public 
comment period regarding a petition 
submitted by ten citizens’ organizations 
submitted pursuant to the Surface 
Mining Control and Reclamation Act 
(the Act), to amend OSMRE'’s existing 
regulations concerning procedures for 
evaluating State programs, substituting 
Federal enforcement of State programs 
and withdrawing approval of State 
programs. 

On January 3, 1986, OSMRE published 


- in the Federal Register a notice of 


availability of the petition (51 FR 272). 
The public comment period closed on 
February 3, 1986. Prior to the close of the 
public comment period, a number of 
interested parties contacted OSMRE 
and requested that additional time be 
provided to submit comments. In 
accordance with those requests, OSMRE 
has decided to reopen and extend the 
comment period to March 5, 1986. 
OSMRE is requesting comments on 
the merits of the petition and the rule 
changes suggested in the petition. Such 
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comments will assist the Director of 
OSMRE in making the decision whether 
to grant or deny the petition. 

DATES: OSMRE will accept written 
comments on the petition until 5:00 p.m. 
eastern standard time on-March 5, 1986. 
ADDRESS: Written comments must be 
mailed to the Administrative Record, 
Office of Surface Mining Reclamation 
and Enforcement, U.S. Department of 
the Interior, 1951 Constitution Avenue, 
NW., Washington, DC 20240 or hand- 
delivered to the Administrative Record, 
Office of Surface Mining, U.S. 
Department of the Interior, Room 5124, 
1100 “L” Street, NW., Washington, DC 
20240. 

FOR FURTHER INFORMATION CONTACT: 
Arthur W. Abbs, Chief, Division of State 
Program Assistance, Office of Surface 
Mining Reclamation and Enforcement, 
Room 110, 1951 Constitution Avenue, 
NW., Washington, DC 20240. Telephone: 
(202) 343-5351. 

SUPPLEMENTARY INFORMATION: 


I. Public Commenting Procedures 
Written Comments 


Written comments on the suggested 
changes should be specific, should be 
confined to issues pertinent to the 
petition, and should explain the reasons 
for the comment. Comments received 
after the close of the comment period 
(see “DATES”) may not necessarily be 
considered or included in the 
administrative record on the petition. 
OSMERE cannot ensure that written 
comments received or delivered during 
the comment period to any location 
other than that specified under 
“aDDRESS” above will be considered 
and included in the administrative 
record on this petition. 

Availability of Copies 

The full text of the petition was 
published in the Federal Register on 
January 3, 1986 (51 FR 272). Additional 
copies of the petition and copies of 30 
CFR Part 733 are available for 
inspection and may be obtained at the 
location listed under “ADDRESS”. 


Public Meetings 


OSMRE will not hold a public hearing 
on the petition or proposed revisions, 
but OSMRE personnel will be available 
to meet with the public during business 
hours, 8:00 a.m. to 4:00 p.m., during the 
extended comment period. In order to 
arrange such a meeting, call or write to 
the person listed above under “FOR 
FURTHER INFORMATION CONTACT”. 


Il. Background 


OSMRE received a letter dated 
November 13, 1985, from the Honorable 


Morris K. Udall, Chairman, Committee 
on Interior and Insular Affairs, U.S. 
House of Representatives forwarding a 
petition by the Dakota Resource 
Council, Environmental Policy-Institute, 
Illinois South Project, Inc., Legal 
Environmental Assistance Foundation, 
Northern Plains Resource Council, 
Powder River Basin Resource Council, 
Public Lands Institute, Save Our 
Comberland Mountains, Western 
Colorado Congress, and the Western 
Organization of Resource Councils. The 
petitioners seek certain amendments to 
regulations found at 30 CFR 733.12 
relating to procedures for evaluating 
State programs, substituting Federal 
enforcement of State programs and 
withdrawing approval of State 
programs. Pursuant to section 201(g) of 
the Act, any person may petition fora 
change in OSMRE’s permanent program 
rules which appear in 30 CFR Chapter 
VII. The Act allows for a period of 90 
days within which to decide to grant or 
deny a petition (Section 201(g)(4); 30 
U.S.C. 1211(g)(4)). 


In the January 3, 1986 Federal 
Register, OSMRE published a notice of 
availability of the petition and invited 
public comment for 30 days (51 FR 272). 
The comment period closed February 3, 
1986. Prior to the close of the public 
comment period, a number of interested 
parties contacted OSMRE and requested 
that additional time be provided to 
submit comments. Commenters noted 
that additional time is necessary to 
evaluate fully the contents of the 
petition. In accordance with those 
requests OSMRE is reopening and 
extending the public comment period 
until March 5, 1986. At the close of the 
comment period, a decision will be 
made whether to grant or deny the 
petition. If the decision is made to grant 
the petition, rulemaking proceedings will 
be initiated in which public comment 
will again be sought before any final 
rulemaking notice appears. If the 
decision is made to deny the entire 
petition, no further rulemaking action 
will occur pursuant to the petition. 


List of Subjects in 30 CFR Part 733 


Coal mining, Intergovernmental 
relations, Surface mining, Underground 
mining. 

Dated: January 29, 1986 
Brent Wahiquist, 

Assistant Director, Program Operations. 
[FR Doc. 86-2358 Filed 2-3-86;.8:45 am] 
BILLING CODE 4310-05-M 


4397 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Parts 796, 797, and 799 
[OPTS-420088; FRL-2946-9] 


Unsubstituted Phenylenediamines, 
Proposed Test Ruie 


Correction 


In FR Doc. 86-9 beginning on page 472 
in the issue of Monday, January 6, 1986, 
make the following corrections: 

1, On page 473, in Table 1 under 
“Solubility in water{mg/L)”, the third 
entry should read: “41,500 at 35 °C; 7.3 
X 10 ®at 81 °C”. 

2. On page 479, in the third column, in 
paragraph 6., in the fifth line, “predicted 
to the dermal” should read “predicted to 
be dermal.” Also, in the third tine from 
the bottom of the page, “Daphina” 
should read “Daphnia”. 

3. On page 480, in the third column, in 
the first complete paragraph, in the first 
line, “LC” should read “LCso”. Also, in 
the fifth line, “Text” should read “Test”. 

4. On page 482, in paragraph (13), the 
first word should read “Clairol”. 

5. On page 485, in paragraph (2), in the 
second and third lines, “<20percent but 
>80 percent” should read “> 20 percent 
but <80 percent”. 

6. On page 485, in the second column, 
Equation 7 should read: 
kize=kpz—kpe 

Also, in paragraph (ii), beginning in 
the eleventh line, delete the sentence 
“However, since SHW is subject to 
photobleaching, susceptibility of a 
chemical to indirect photolysis.” 

In the third column, in paragraph (6), 
in the fifth and seventh lines, “10” 
should read “10~*’. Also, in paragraph 
(iii), in the formula, “10*®’ should read 
wa. 

On page 486, in the second column in 
paragraph (viii), in the first line, “1p” 
should read “kp”. 

On page 493, in the second column, in 
the eight line, “PEC™” should read 
“PEC,,”. Also, in the thirteenth line, 
“minutes” was misspelled. 

BILLING CODE 1505-01-M 


DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
43 CFR Part 11 


Superfund; Natural Resource Damage 
Assessments 


AGENCY: Department of the Interior. 





ACTION: Proposed rule; extension of 
comment period. 


summary: On December 20, 1985, (50 FR 


52126) the Department of the Interior 
(Department) proposed a rule 
establishing procedures for assessing 
damages to natural resources from a 
discharge of oil or a release of a 
hazardous substance and compensable 
under either the Comprehensive 
Environmental Response, 
Compensation, and Liability Act of 1980 
(CERCLA), 42 U.S.C. 9601 et seg., or 
under the Clean Water Act (CWA), 33 
U.S.C. 1251 et seq. (also known as the 
Federal Water Pollution Control Act). 
The Department is extending the period 
for comment on the proposed regulation 
from February 3, 1986, to February 18; 
1986. 


DATES: Comments on the proposed rule 
must be submitted by February 18, 1986. 
ADDRESSES: Comments should be sent 
to: Keith Eastin, Associate Solicitor, 
CERCLA 301 Project Director, Room 
4354, Department of the Interior, 1801 
“C” Street, NW., Washington, DC 20240. 
Comments will be available for public 
review at the above address during 
regular business hours (7:45 A.M. to 4:15 
P.M.), Monday through Friday. 

FOR FURTHER INFORMATION CONTACT: 


Keith Eastin, (202) 343-5757; 

Sheryl Katz, (202) 343-1301; 

Alison-Ling, (202) 343-1301. 
SUPPLEMENTARY INFORMATION: On 
December 20, 1985, the Department 
proposed a rule for the assessment of 
damages for injury to, destruction of, or 
loss of natural resources resulting from a 
discharge of oil or a release of a 
hazardous substance for the purposes of 
CERCLA and section 311(f}(4) and (5) of 
the CWA. The December 20, 1985, notice 
stated that the proposed rule is being 
developed under a deadline imposed by 
the court in State of New Jersey et al. v. 
Ruckelshaus et al., Cir. No. 84-1668 
(D.C.N.J.), which required promulgation 
of final “B regulations” on or before 
April 22, 1986. Because of that deadline, 
the notice stated that comments on the 
proposed rule were to be submitted on 
or before February 3, 1986. 

The Department has received 
numerous requests from the public for 
additional ti:ze to comment on this 
proposed rule. The parties to the 
litigation referred to above have agreed 
upon and have petitioned the court to 


approve a modification in the schedule 
for the promulgation of the final “B” 
regulations. While awaiting the court's 
ruling on this motion, the Department is 
extending the comnient period to 
February 18, 1986. If the court rules 
favorably upon the motion, the comment 
period will then be extended to March 
21, 1986, to assure that all members of 
the public have adequate time to 
comment fully on this proposed rule. 
Dated: January 30, 1986. 
Keith E. Eastin, 
Associate Solicitor. 
[FR Doc. 86-2453 Filed 2-3-86; 8:45 am] 
BILLING CODE 4310-10-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


44 CFR Part 67 
[Docket No. FEMA-6699] 


Proposed Flood Elevation 
Determinations; Alabama 


AGENCY: Federal Emergency 
Management Agency. 


ACTION: Proposed rule. 


SUMMARY: Technical information or 
comments are solicited on the proposed 
base (100-year) flood elevations and 
proposed modified base flood elevations 
listed below for selected locations in the 
nation. These base (100-year) flood 
elevations are the basis for the flood 
plain management measures that the 
community is required to either adopt or 
show evidence of being already in effect 
in order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program. 


DATES: The period for comment will be 
ninety (90) days following the second 
publication of the proposed rule in a 
newspaper of local circulation in each 
community. 

ADDRESSES: See table below. 

FOR FURTHER INFORMATION CONTACT: 
Mr. John L. Matticks, Acting Chief, Risk 
Studies Divisions, Federal Insurance 
Administration, Federal Emergency 
Management Agency, Washington, DC 
20472, (202) 646-2767. 

SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management 
Agency gives notice of the proposed 
determinations of base (100-year) flood 
elevations and modified base flood 
elevations for selected locations in the 
nation, in accordance with Section 110 
of the Flood Disaster Protection Act of 
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1973 (Pub. L. 93-234), 87 Stat. 980, which 
added Section 1363 to the National 
Flood Insurance Act of 1968 (Title XIII of 
the Housing and Urban Development 


-Act of 1968 (Pub. L. 90-448)), 42 U.S.C. 


4001-4128, and 44 CFR 67.4(a). 

These elevations, together with the 
flood plain management measures 
required by Section 60.3 of the program 
regulations, are the minimum that are 
required. They should not be construed 
to mean the community must change 
any existing ordinances that are more 
stringent in their flood plain 
management requirements. The 
community may at any time enact 
stricter requirements on its own, or 
pursuant to policies established by other 
Federal, State, or regional entities. 
These proposed elevations will also be 
used to calculate the appropriate flood 
insurance premium rates for new 
buildings and their contents and for the 
second layer of insurance on existing 
buildings and their contents. | 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Administrator, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that the proposed flood elevation 
determinations, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. A 
flood elevation determination under 
section 1363 forms the basis for new 
local ordinances, which, if adopted by a 
local community, will govern future 
construction within the flood plain area. 
The elevation determinations, however, 
impose no restriction unless and until 
the local community voluntary adopts 
flood plain ordinances in accordance 
with these elevations. Even if 
ordinances are adopted in compliance 
with Federal standards, the elevations 
prescribe how high to build in the flood 
plain and do not proscribe development. 
Thus, this action only forms the basis for 
future local actions. It imposes no new 
requirement; of itself it has no economic 
impact. | 


List of Subjects in 44 CFR Part 67 
Flood insurance, Flood plains. 


The authority citation for Part 67 
continues to read as follows; 

Authority: 42 U.S.C. 4001 et seq., 
Reorganization Plan No. 3 of 1978, E.O. 12127. 


The proposed modified base flood 
elevations for selected locations are: 
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PROPOSED MODIFIED BASE FLOOD ELEVATIONS 


About 0.98 mile upstream of Greensprings Highway 
About 400 feet downstream of Old Montgomery High- 
way. 
Just upstream of Old U.S. Highway 280 *657 
Maps available for inspection at the Jefferson County Courthouse, 2nd Floor, 716 North 21st Street, Birmingham, Alabama. 
Send comments to Honorable Chriss Doss, President, Board of County ‘Commissioners, Jefferson County Courthouse, 2nd Floor, 716 North 21st Street, Birmingham, Alabama 35263. 


Maps available for inspection, at the Department of Engineering, Division of Drainage Engineering and Water Management, 2450 33rd Street, Orlando, Florida. 
Send comments to Honorable James L. Harris, County Administrator, Orange County, P.O. Box 1393, Orlando, Florida 32802. 


Unincorporated Areas of Cobb | Rottenwood Creek .............v.0se| ADOut 0.49 mile downstream of Interstate 75 ..............00» 
County. 


At confluence of Powers Creek.... 
Just upstream of interstate 75.. 


Maps available for inspection at the Cobb County Development Control Department, 10 E. Park Square, Marietta, Georgia. 
Send comments to Honorable Earl E. Smith, Chairman, Cobb County Board of Commissioners, 10 E. Park Square, P.O. Box 649, Marietta, Georgia 30090-9602. 


Unincorporated Areas of DeKalb | South Fork Peachtree Creek 
County. 


Just upstream of Stone Mountain Freeway .. 
Just downstream of Elmdale Drive. 

Maps available for inspection at the Planning Department, Room 308, Callaway Building, Decatur, Goergia. 

Send comments to Honorable Manuel Maloof, Chairman, Board of Commissioners, Courthouse Square, Decatur, Georgia 30030. 


About 0.25 miles upstream of Lincoln Highway 


About 500 feet north of the intersection of Novak 
Road & Louisville and Nashville Railroad. 
About 0.35 miles northeast of the intersection of 
Novak Road & Louisville and Nashville Railroad. 
About 400 feet east of Dyer Ditch and about 500 feet 
north of Lincoin 
Just south of 213th Street and about 0.4 miles west of 
Dyer Ditch. 
Maps available for inspection at the Town Hall, 226 East Schulte Street, Dyer, indiana. 
Send comments to Honorable John Quinn, Town Board President, Town of Dyer, Town Hall, 226 East Schulte Street, Dyer, Indiana 46311. 


Maps available for inspection at the Federal Emergency Civil Defense Office; Room 6, Courthouse, Elkton, Maryland. 
Send comments to the Honorable David Pinder, Administrative Assistant to the Cecil County Board of Commissioners, County Office Building, Room 101, Elkton, Maryland 21921. 


BEST COPY AVAILABLE 
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PROPOSED MODIFIED BASE FLOOD ELEVATIONS—Continued 


Maps available for inspection at the County Commissioners Office, County Annex Building, Centreville, Maryland. 
Send comments to the Honorable Robert Sallitt, Queen Annes County Administrator, County Annex Building, Centevilie, Maryland, 21617. 


Upstream side of Newton Lower Falls Dam 
Approximately 1,000 feet upstream of Washington 


Downstream side of State Route 9 (Boylston Street) 
— 75 feet downstream of Sudbury Aque- 


Maps available for inspection at the Engineering Department, City Hall, Newton, Massachusetts. 
Send comments to The Honorable Theodore D. Mann, Mayor of the City of Newton, City Hall, 1000 Commonwealth Avenue, Newton, Massachusetts 02159. 


Maps available for inspection at the Planning Department, City Hall, 4141 Douglas Drive, Crystal, Minnesota. 
Send comments to Honorable Thomas Asker, Mayor, City of Crystal, City Hall, 4141 Douglas Drive, Crystal, Minnesota 55422. 


City of Golden Valley, Hennepin | Bassett Creek About 200 feet upstream of Golden Valley Road 


About 800 feet upstream of Bassett Creek Drive 
About 230 feet downstream of Lilac Drive.. 
About 50 feet upstream of Lilac Drive. 


Maps available for inspection at the Department of Planning and Development, City Hall, 7800 Golden Valley Road, Golden Valley, Minnesota. 
Send comments to Honorable Mary Anderson, Mayor, City of Golden Valley, City Hall, 7800 Golden Valley Road, Golden Valley, Minnesota 55427. 


Just upstream of U.S. Highway 14... 
Just upstream of Gilmore Avenue.... 
About 1,100 feet upstream of Gilmore Avenue... 


Just northeast of U.S. Highways 14 and 61 
Just south of the intersection of Gilmore Avenue and 
Kerry Drive. 
Maps available for inspection at the Engineering Department, City Hall, P.O. Box 378, Winona, Minnesota. 
Send comments to Honorabe David R. Sollenberger, City Manager, City Hall, P.O. Box 378, Winona, Minnesota 55987. 


Town of LaGrange, Dutchess | Branch 3 Wappinger Creek. 1,475 feet downstream of Noxon Road 


755 feet downstream of Noxon Road ...... 
525 feet downstream of Noxon Road . 
Downstream side of Noxon Road... 

35 feet upstream of Noxon Road..... 


Maps available for inspection with Mr. Samuel Shaffer, Building Inspector, LaGrange Town Hall, Stringham Road, Pleasant Valley, New York. 
Send comments to the The Honorable Arthur M. McCluskey, Town Supervisor of the Town of LaGrange, Dutchess County, Stringham Road, Pleasant Valley, New York 12569. 


Approximately 100 feet upstream of South Walker 
Avenue. 
Approximately 1,300 feet downstream of eastbound 
US 62 and Interstate 240 access road. 
Approximately 45 feet downstream of eastbound US 
62 and Interstate 240 access road. 
Approximately 200 feet upstream of Hefner Road 
(Northwest 108th Street). 
Approximately 800 feet upstream of Hefner Road 
(Northwest 108th Street). 
Approximately 1,500 feet upstream of Hefner Road 
(Northwest 108th Street). 
Approximately 1,200 feet downstream of Northwest 
Expressway (State Highway 3). 
Approximately 525 feet downstream of Northwest Ex- * 1,226 
pressway (State Highway 3) - Limit of Detailed Study. 
Approximately 860 feet upstream of SW 119th Street. * 1,208 
At upstream side of SW 119th Street * 1,205 


Maps available for inspection at the City Hail, 200 North Walker, Suite 302, Oklahoma City, Okiahoma. 
Send comments to the Honorable Andrew Coats, Mayor of the City of Oklahoma City, Oklahoma County, 200 North Walker, Suite 302, Oklahoma City, Oklahoma 


Upstream side of Union Avenue (downstream cross- 
igo). 

eee 

Aapeetnaaly Stab toa eiieneta ah Witan dents 
(downstream crossing). 


350 feet downstream of CONAAIL...... 
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PROPOSED MODIFIED BASE FLOOD ELEVATIONS—Continued 


...| West Lebanon, Township, Leba- | Quittapahilla Creek 


non County. 


Clark County 
areas). 


City of Ripley, Jackson County 


(unincorporated 


Approximately 600 feet upstream of CONRAIL 
Approximately 2,000 feet downstream of Mill Run 
Road. 


Approximately 500 feet downstream of Mill Run Road.... 
Upstream side of Mill Run Road 


Maps are availatie for inspection at the Logan Township Municipal Building, 800 39th Street, Altoona, Pennsylvania. 
Send comments to The Honorable L. Noye, Manager of Logan Township, 800 39th Street, Altoona, Pennsylvania 16601. 


Approximately 500 feet downstream of 16th Street......... 


Downstream side of 16th Street... ssecssnsenssnsenes 
Maps available for inspection at the Lebanon County Planning Department, Room 206, Municipal Building, Lebanon, Pennsylvania. 
Send comments to Honorable Joseph Kline, President of the Board of West Lebanon Township Commissioners, Lebanon County, 322 North 22nd Street, Lebanon, Pennsylvania 17042. 


Lewis River. 


At crossing of CC Street Bridge (County Route 1) 


400 feet south of ihe intersection of Lyons Road and 
County Highway 16 along Lyons Road. 

At confluence with Cedar Creek 

At Squaw Island at the mouth of Gee Cr: 

At confluence with Whipple Creek on the downstream 
side of Burlington Northern-Union Pacific Railroad. 


Maps available for review at Planning and Code Administration, P.O. Box 5000, Vancouver, Washington 98668 
Send comments to the Honorable John S. McKibbin, P.O. Box 5000, Vancouver, Washington 98668. 


Downstream corporate limits 


Upstream side of U.S. Route 33 
Downstream side of Main Street 
Downstream side of School Street.. 
Downstream side of U.S. Route 21 


Maps available for inspection at the City Hall, 113 South Church Street, Ripley, West Virginia. 
Send comments to The Honorable Edward E. Angus, Mayor of the City of Ripley, 113 South Church Street, Ripley, West Virginia 25271. 


‘ None. 


Issued: January 23, 1986. 
Jeffrey S. Bragg, 
Administrator, Federal Insurance 
Administration. ; 
[FR Doc. 86-2412 Filed 2-3-86; 8:45 am] 
BILLING CODE 6718-03-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 


46 CFR Part 160 
[CGD 84-069a] 


Lifesaving Equipment; Immersion Suits 


AGENCY: Coast Guard, DOT. 
ACTION: Proposed rules. 


SUMMARY: The Coast Guard proposes to 
revise the specifications for approval of 
exposure suits. Currently-approved 
exposure suits will be phased out and 
suits meeting the new standards will be 
assured of international marketability 
and acceptance. The changes are 
needed to conform the regulations to the 
International Convention for Safety of 
Life at Sea, 1974 (SOLAS 74), as 
amended. 

DATES: Comments on this proposal must 
be received on or before May 5, 1986. 
ADDRESSES: Comments should be 
submitted to Commandant (G-CMC/21), 


(CGD 84-069a) U.S. Coast Guard, 
Washington, D.C. 20593. If an 
acknowledgement is desired, a stamped 
addressed postcard should be enclosed. 
The comments, draft evaluation, and 
materials referenced in this notice will 
be available for examination and 
copying and comments may also be 
hand delivered between 7:30 a.m. and 4 
p.m., Monday through Friday, except 
holidays, at the Marine Safety Council 
(G-CMC/21), Room 2110, U.S. Coast 
Guard Headquarters, 2100 Second 
Street, SW., Washington, DC 20593. 


FOR FURTHER INFORMATION CONTACT: 
LCDR William M. Riley, (202) 426-1444. 


SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in this rule making by 
submitting written views, data, or 
arguments. Persons submitting 
comments should include their names 
and addresses, identify this notice as 
CGD 84-069a, and give reasons for their 
comments. The rules may be changed in 
light of comments received. All 
comments received before the 
expiration of the comment period will be 
considered before final action is taken 
on these proposed rules. No public 
hearing is planned, but one may be held 
if requested by anyone raising a genuine 
issue, and if it is determined to aid the 
rulemaking process. 


Drafting Information 


The principal drafters of these 
proposed rules are: LCDR William M. 
Riley, Office of Merchant Marine Safety, 
and Mr. Michael N. Mervin, Office of the 
Chief Counsel. 


Discussion of the Proposed Regulations 


On June 17, 1983, the International 
Maritime Organization (IMO) adopted 
the Second Set of Amendments to 
SOLAS 74. These amendments, which 
enter into force on July 1, 1986, will 
require “immersion suits” to be carried 
on board certain vessels on an 
international voyage. Exposure suits 
approved under 46 CFR 160.071 are 
already required to be carried on U. S. 
vessels, and substantially meet the 
requirements for immersion suits. 
However, the specification for 
immersion suits contained in Regulation 
33 of Chapter III of SOLAS 74 includes a 
number of requirements which differ 
from those contained in § 160.071. The 
proposed rules will bring the U.S. 
regulations into line with the treaty with 
respect to nomenclature, test subjects, 
donning over clothing and at low 
temperature, storage temperature, flame 
and oil exposure, impact resistance, 
water ingress, hand dexterity after 
immersion in cold water, freeboard, and 
righting. 
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Existing U.S. standards which exceed 
the SOLAS 74 requirements would be 
retained. In particular, the U.S. would 
continue to refuse approval of 
uninsulated and non-buoyant immersion 
suits, which are permitted by SOLAS 74. 
Uninsulated and non-buoyant suits do 
not provide an acceptable level of 

tion because they require layers 
of woolen clothing to be worn under the 
suit for warmth and a life preserver to 
be worn over the suit to provide 
flotation. The extra time required to don 
the clothing and life preserver may cost 
a seaman his life in an aan 

In order to disti 
approved suits which meet SOLAS 74 
requirements and those which do not, 
the Coast Guard proposes to change the 
nomenclature of the suits from 
“exposure suit” to “immersion suit” and 
use the markings on the suits to make 
the distinction. Current approvals for 
exposure suits will be terminated on the 
effective date of these rules unless 
supplemental testing has been 
performed. New ships subject to SOLAS 
74 will be required to have immersion 
suits meeting the requirements-of 
SOLAS 74. Existing ships and those not 
subject to the SOLAS 74 requirements 
may retain 
exposure suits as long as they are 
serviceable. The results will be an 
orderly phase-out of the currently- 
approved suits with a minimum of 
hardship to vessel operators and 
manufacturers, and international 
marketability of U.S. manufactured suits 
since the will assure 
purchasers abroad that the suits meet 
SOLAS 74 standards. 

Requirements for certain vessels to 
carry immersicn suits will be addressed 
: acai 


in a separate rulemaking. 
notice of that rulemaking project was 
published in the Federal Register of 
December 31, 1984. The requirements for 
approval of immersion suits need to be 
treated separately and expeditiously so 
that manufacturers can develop 
products te comply with the 
specification by the time the shipowners 
begin placing orders for them. 
Economic Analysis and Certification 
These proposed regulations are 
considered te be non-major under 
Executive Order 12291 and 
nonsignificant under DOT regulatory 
policies and procedures {44 FR 11034; 
February 26, 1979). A draft evaluation 
has been prepared and placed in the 
rule making docket. It may be inspected 
or copied at the address listed above 
under ADDRESSES. Copies may also be 
obtained by contacting the person listed 
under FOR FURTHER INFORMATION 
CONTACT. 


The cost of the proposed regulations 
would be the cost of supplemental 
testing of existing designs of suits to 
meet the new requirements, which has 
been estimated at $1,750 per design. 
There are 29 different suits approved, 
each of which would have to be 
retested. The total cost to the 
manufacturers is therefore $50,750. The 
cost of this proposal to the government 
will be the cost of a government 
engineer to review the independent 
laboratory report of the supplemental 
testing, and the clerical cost of re-issue a 
certificate of approval for each suit 
design. This cost is estimated at $150 per 
approval for a total of $4,350. This 
analysis assumes that current designs of 
suits will pass the supplemental testing. 
If any designs fail the tests, those 
manufacturers may incur additional 
costs to redesign their products, or may 
be forced out of the market. Comments 
from manufacturers and independent 
laboratories are speci y requested 
to help refine these assumptions and 
estimates. Based upon the estimated 
cost involved, the Coast Guard certifies 
that these proposed rules would not 
have a significant economic impact on a 
substantial number of small entities. 


Paperwork Reduction Act 
This rule making contains information 


collection requirements. These 
requirements have been previously 
submitted to the Office of Management 
and Budget for review under the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.) and have been approved by 
OMB under control numbers 2115-0121 
and 2115-0141 


List of Subjects in 46 CFR Part 160 
Marine safety. 


Proposed Regulations 

In consideration of the foregoing, the 
Coast Guard proposes to amend Title 46 
of the Code of Federal Regulations as 
follows: 


PART 160—LIFESAVING EQUIPMENT 


1. The authority citation for subpart 
160.071 is revised to read as set forth 
below and all ether authority citations 
are removed from the subpart: 

Authority: 46 U.S.C. 3306; 49 CFR 1.46. 

2. By replacing the words “‘exposure 
suit(s) with the words “immersion 
suit(s)” in each place the former appears 
in Subpart 160.071. 

3. By revising § 160.071—1 to read as 
follows: 


§ 160.071-1 Scope. 
This subpart contains construction 
and performance requirements, and 


approval tests for audit and child 
, buoyant immersion suits that 

are designed to prevent shock upon 
entering cold water and lessen the effect 
of hypothermia {extreme body heat loss 
due to immersion iin cold water). 
Immersion suits approved under this 
subpart will meet the requirements of 
Regulation 33 of Chapter III of the 
International Convention for Safety of 
Life at Sea, 1974, under the Second Set 
of Amendments adopted 17 June 1983. 

4. By revising § 160.071-3 to read as 
follows: 


§ 160.071-3 incorporations by reference. 

(a) Certain materials are incorporated 
by reference into this subchapter with 
the approval of the Director of the 
Federal Register. The Office of the 
Federal Register published a table, 
“Material Approved for Incorporation 
by Reference,” which appears in the 
Finding Aids section of this volume. In 
that table is found the date of the edition 
approved, citations to the particular 
sections of this part where the material 
is incorporated, addresses where the 
material is available, and the date of the 
approvai by the Director of the Federal 
Register. To enforce any edition other 
than the one listed in the table, notice of 
change must be published in the Federal 
Register and the material made 
available. All approved material is on 
file at the Office of the Federal Register, 
Washington, DC 20408, and at the U.S. 
Coast Guard, Survival Systems Branch 
(G-MVI-3), Washington, DC 20593. 

(b) The materials approved for 
incorporation by reference in this 
subpart are: 

American Society for Testing and Materials 

ASTM B 117-73 (Reapproved 1979), 
Standard Method of Salt Spray (Fog) Testing. 

ASTM C 177-76, Standard Test Method for 
Steady-State Thermal Transmission 
Properties by Means of the Guarded Hot 
Plate. 

ASTM C 518-76, Standard Test Method for 
Steady-State Thermal Transmission 
Properties by Means of the Heat Flow Meter. 

ASTM D 1004-66 (Reapproved 1976), Tear 
Resistance of Plastic Film and Sheeting. 
Federal Standards 


Federal Test Method Standard No. 191a 
dated July 20, 1978, Method 5304.1, Abrasion 
Resistance of Cloth, Oscillatory Cylinder 
(Wyzenbeek) Method, dated July 9, 2971. 

Federal Standard No. 751a, Stitches, 
Seams, and Stitchings, dated January 25, 
1965. 

Underwriters Laboratories, Inc. 

UL 1191, FIRST EDITION {Standard for 
Components for Personal Flotation Devices), 
as revised March 29, 1977. 
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International Committee for the 
Standardization of Physical Fitness Tests 

Heath-Carter Antropometric Method, as 
described in “Body Type and Performance,” 
FITNESS, HEALTH AND WORK CAPACITY, 
INTERNATIONAL STANDARDS FOR 
ASSESSMENT. 


5. In § 160.071-9 by revising 
paragraphs (a), (b), (e), (j), (m), an (n) to 
read as follows: 


§ 160.071-9 Construction. 


(a) General. Each immersion suit must 
be constructed primarily of a closed-cell 
flexible foam that meets the buoyancy 
and thermal insulation requirements in 
§ 160.071-11(a) and (c). Each suit must 
be designed to cover the wearer's entire 
body, except for the area of the nose 
and eyes. It must be capable of being 
worn inside-out or be clearly capable of 
being worn in only one way and, as far 
as possible, incapable of being donned 
incorrectly. 

(b) Impact resistance and body 
strength. The body of each suit must be 
designed to allow the wearer to jump 
from a height of at least 4.5 m into the 
water without injury and without 
dislodging or damaging the suit. 

(c) Seams. Stitching, if used in each 
structural seam of an immersion suit 
must be lock type stitching that meets 
the requirements in Federal Standard 
No. 751 for one of the following: 

(1) Class 300 Lockstitch. 

(2) Class 700 Single Thread Lockstitch. 
Other stitches which are not true lock 
stitches may be used to reinforce a glued 
seam provided the adhesive alone has 
the required seam strength after the non- 
standard stitch has been removed. 


* * * * * 


(e) Closures and seals. Each closure 
and seal must be designed so that, 
following a jump from a height of not 
less than 4.5 m into the water, there is 
no undue ingress of water into the suit. 


* + * * * 


(j) Hand and arm construction. The 
hand of each suit must be a glove that 
allows sufficient dexterity for the 
wearer to pick up a 9.5 m %in.) diameter 
wooden pencil from a talble and write 
with it, after being immersed in water at 
5 ° for a period of one hour. The glove 
may not be removable unless it is 
attached to the arm and unless it can be 
secured to the arm or stowed in a pocket 
on the arm when not in use. A 
removable glove must be designed so 
that there is no undue ingress of water 
into the glove during use. Each arm with 
a removable glove must have a wristlet 
seal that meets paragraph (e) of this 
section. 


* * 7 * * 


(m) Size. Each adult suit must fit 
persons ranging in weight from 50 kg 
(110 Ib.) to 150 kg (330 lb.) and in height 
from 1.5 m (59 in.) to 1.9 m (75 in.). Each 
child size suit must fit children or small 
adults ranging in weight from 20 kg (44 
Ib.) to 50 kg (110 lb.) and in height from 
1.0 m (39 in.) to 1.5 m (59 in.).. An 
oversize adult suit is intended for 
persons too large for the standard adult 
suit. Each suit must be capable of being 
worn comfortably over clothing and 
must not restrict the wearer's motion. 
The suit size and design must allow 
successful completion of the mobility 
tests prescribed in § 160.071-17(c) (2) 
through (7). 

(n) Retroreflective material. Each 
immersion suit must be fitted with Type 
I retroreflective material that meets 
subpart 164.018 of this chapter. When 
the wearer of an immersion suit is in 
any stable floating position, at least 200 
cm? (31 sq. in.) of the material must be 
visible above water to observers at 
water level directly in front of the 
wearer. 


7 *. * * * 


6. In § 160.071-11 by revising 
paragraphs (a) (1) and (2), (b), (c) (2), (£), 
(h), and (i), and adding paragraph (j) to 
read as follows: 


§ 160.071-11 Performance. 


** & 
a 


(1) The adjusted buoyancy of each 
adult and each oversize adult size suit 
must be at least 100 N (22 Ib.). The 
adjusted buoyancy of each child size 
suit must be at least 50 N (11 Ib.). These 
measured buoyancy must not be 
reduced by more than 5% after 24 hours 
submersion in fresh water. 

(2} Each suit must have a stable 
floating position in which the wearer's 
head must be tilted to a position 
between 30° and 80° above the 
horizontal, with the mouth and nose at 
least 120 mm (4% in.) above the surface 
of the water. If necessary, this position 
may be obtained through the use of an 
auxiliary means of buoyancy such as an 
inflatable bladder behind the wearer's 
head. 


* * * * * 


(b) Righting. The suit must be 
designed to turn the body of an 
unconscious person in the water from 
any position to one where the mouth is 
clear of the water in not more than five 
seconds, without assistance or the use 
of any means of auxiliary buoyancy 
which must be inflated by the wearer; or 
to allow the wearer to turn from a face 
down to a face up position in not more 
than 5 seconds, without assistance or 
the use of any means of auxiliary 
buoyancy. Auxiliary buoyancy, if fitted 


4403 


and/or inflated, must not interfere with 
righting. 

(c) ** * 

(2) The suit must provide the wearer 
with sufficient thermal insulation, 
following one jump into the water from 
a height of 4.5 m, to make sure that the 
wearer's body core temperature does 
not fall more than 2 °C (3.6 °F) after a 
period of 6 hours immersion in calm 
circulating water at a temperature of 
between 0 °C (32 °F) and 2 °C (35.6 °F). 

(f) Water penetration. An immersion 
suit must be designed to prevent undue 
ingress of water into the suit following a 
period of flotation in calm water of one 
hour. 


* * *. * * 


(h) Storage temperature. Each suit 
must be designed so that it will not be 
damaged by storage in its storage case 
at any temperature between —30 °C 
(—22 °F) and +65 °C (149 °F). 

(i) Flame exposure. Each suit must be 
designed to prevent sustained burning or 
continued melting after it is totally 
enveloped in a fire for a period of 2 
seconds. 

(j) Oil resistance. Each immersion suit 
must be designed to be useable after a 
24 hour exposure to diesel oil. 

7. By revising § 160.071 to read as 
follows: 


§ 160.071-15 instructions. 

(a) Each suit must have instructions 
for its donning and use in an emergency. 
The instructions must be in English and 
must not exceed 50 words. Illustrations 
must be used in addition to the words. 
These instructions must be on the 
exterior of the storage case or printed on 
a waterproof card attached to the 
storage case or to the suit. 

(b) If the suit has an inflatable 
auxiliary means of buoyancy, separate 
instructions covering the use of the 
inflation valve must be provided on the 
suit near the valve or on a waterproof 
card attached near the valve. 

(c) Instructions for donning and use of 
the suit in an emergency must also be 
available in a format suitable for 
mounting on a bulkhead of a vessel. 
This placard must be in English, must 
include illustrations, and must include a 
warning as to the risk of entrapment in a 
submerged compartment due to the 
buoyancy of the suit. 

(d) Instructions for donning and use of 
the suit in an emergency, instructions for 
care and repair of the suit, and any 
additional necessary information 
concerning stowage and use of the suit 
on a vessel must be available in 8% x 11 
loose-leaf format suitable for inclusion 
in the vessel's training manual. 





8. In § 160.071-17, b y revising 
paragraphs, (c) (1), (2). (3)(i), (4), {7}. {9). 
(10), (11), (d) (1), (2). (5)fiv), (8. eX. 
and {i)(2), and paragraph (p) to 
read as follows: 


§ 160.071-17 Approval testing for adult 
size immersion suit. 
. «= * * = 


igre 


(1) Test subjects. Seven males and 
three females must be used in ithe tests 
described in this . The 


subjects must represent each of the 
three physical types {ectomorphic, 
endomorphic, and mesomorphic). Each 


weigh at least 135 kg (298 Ib.). The 
heaviest male subject must weigh at 
least 115 kg {254 Ib.) and the lightest 
male subject must weigh not more ‘than 
55 kg (121 Ib). The heaviest female 
subject must weigh at least 115 kg (254 
Ib.) and the lightest female subject must 
weigh not more than 55 kg {121 Ib}. Each 
subject must be unfamiliar with the 
specific:suit under test. Each subject 
must wear a standard range of clothing 
consisting of: 

rel Underwear (short sleeved, short 


}; 

co Shirt flong sleeved); 

(iii) Trousers {not woolen); 

(iv) Woolen socks; 

(v) Rubber soled shoes. 

(2) Donning time. Each subject is 
removed from the view of the other 
subjects and allowed one minute to 
examine a suit and the manufacturer's 
instructions for donning and use of the 
suit in an emergency. At the end of this 
period, the.subject attempts to don the 
suit as rapidly as possible without the 
aid of a chair or any support to lean on. 
If the subject dees not don the suit 
completely, including gloves and any 
other accessories, within two minutes, 
the subject removes the suit and is given 
a demonstration of correct donning, and 
again attempts to don the suit. At least 
nine of the ten subjects must be able to 
don the suit completely, including time 
to remove shoes if necessary, in two 
minutes in at least one of the two 
attempts. 

(3) z** 

{i) While wearing a suit, each subject 
stands uprights and faces straight 
ahead. An observer is positioned to one 
side of the subject at an angle of 60° 
away from the subject's straight-ahead 
line of sight. The observer must be able 
to see the subject's closest eye at this 
position. The observer then walks past 
the front of the subject to a position on 
the subject's other side that is at an 
angle of 60° away from the subject's 
straight-ahead line of sight. The suit 


must rot.obstruct the observer's view of 
the subject's eyes at any point between 
the two positions. 

(4) Hand dexterity. While wearing a 
suit, including a removable glove if any, 
and after being immersed in water at 5 
°C (41 °F) for a period of one hour, each 
subiect must be able to pick up a 9.5 mm 
(% in.) diameter wooden pencil from a 
flat hard surfaced table using only one 
hand. Still using only one hand, the 
subject must be able to position the 
pencil and write with it. At least eight of 
the ten test subjects must be able to 
complete this test. This test may be 
performed in conjunction with the 
thermal protection test described in 
§ 160.071-17{d). 

(7) Swimming and water emergence 
test..A pool with a liferaft or wooden 
platform at.one-side must be used for 
this test. The liferaft or platform must 
have a freeboard of 300.mm {1 ft.) above 
the water surface. The platform, if used, 
must have a smooth painted surface. 
Each subject, wearing a life preserver 
but not the immersion suit, enters the 
water.and swims 25 m. The subject must 
then be able to emerge from the pool 
onto the fiferaft or platform using only 
his or her hands on top of the liferaft or 
platform as an aid and without pushing 
off of the bottom of the pool. Any 
subject unable to emerge onto the 
liferaft or platform within 30 seconds is 
disqualified for this test. At least five 
subjects must qualify and be used for 
this test. If less than five subjects of the 
original ten qualify, substitute subjects 
must be used. Each qualified subject, 
after sufficient rest to avoid fatigue, 
repeats this test wearing an immersion 
suit instead of the life preserver. At least 
two-thirds of the qualified subjects must 
be able to swim this distance, and 
emerge onto the liferaft or platform 
within 30 seconds, wearing the 
immersion suit. 

(9) Righting. Each subject while 
wearing a suit in water, without any 
auxiliary means of buoyancy which 
must be inflated by the wearer, takes a 
deep breath, assumes a face-down 
position, allows his or her body to 
become limp, and slowly expels air. The 
suit must cause the subject to turn to a 
position where his or her face is clear of 
the water within 5 seconds; or if the suit 
does not turn the subject within 5 
seconds, the subject must be able to turn 
face up under his or her own power 
within 5 seconds. The procedure is 
repeated using the auxiliary means of 
buoyancy, if one is provided and was 
not used because it required inflation by 
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the wearer. The procedure is repeated 
without any means of auxiliary 
bouyancy, if one is provided and was 
used previous 

(10) Water: and Air Penetration. Each 
subject is weighed while wearing a pre- 
wetted suit without any auxiliary means 
of buoyancy. The subject jumps into 
water froma height that will cause the 
subject to be completely immersed. The 
subject swims or treads water for 
approximately one minute, emerges 
from the water, and is weighed within 10 
seconds after emerging. The procedure 
is repeated with the subject entering the 
water headfirst. If air accumulates in the 
legs as the subject enters the water 
head-first, it must be expelled 
automatically. At the end of this test, the 
weight of the subject in the suit must not 
exceed the weight of the subject in the 
suit at the beginning of the test by more 
than 500 grams. Each test subject then 
re-enters the water and floats for a 
period of one hour. The subject then 
emerges from the water and is weighed 
within 10 seconds. The weight of the 
subject in the suit at the end of this test 
must not exceed the weight of the 
subject in the suit at the beginning of the 
period of flotation by more than 200 
grams. 

(11) Impact. While wearing a suit 
without any auxiliary means of 
buoyancy, each subject jumps into 
water feet first six times from a height of - 
4.5 m (15 ft.) above the water surface. 
Each subject must be able to assume a 
face up stable position without 
assistance after each jump. The suit 
must not tear, separate at any seam, or 
exhibit any characteristic that could 
render it unsafe or unsuitable for uses in 
water. 

{d) xs ka 

(1) Test subjects. Male subjects must 
be used for this test. Each subject must 
be familiarized with the test precedure 
before starting the test. Each subject 
must have somatotype parameters 
within the following ranges according to 
the Heath-Carter anthropometric 
method: endomorphy 3.51.0; 
mesomorphy 4.0+1.5; ectomorphy 
3.5+1.0. Each subject must have had a 
normal night's sleep the night before the 
test, a well-balanced meal 1 to 5 hours 
before the test, and no alceholic 
beverages for 24 hours before the test. In 
addition to the suit, each subject must 
wear: 


(i) Underwear {short sleeved, short 
legged, 


} 
{ii) Shirt {long sleeved); 
{iii) Trousers (not woolen}; 
(iv) Woolen socks; 
(v) Leather work shoes, if the suit is 
designed for shoes to be worn inside. 
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(2) Test equipment. The test must be 
conducted in calm water with a 
temperature between 0°C (32°F) and 
2°C (35.6°F). The air temperature 300 
mm (1 ft.) above the water surface must 
be between minus 10°C (14°F) and 20°C 
(68°F). Each subject must be 
instrumented with an 
electrocardiograph, a thermistor or 
thermocouple in the rectum placed 150 
mm (6 in) beyond the anus, a thermistor 
or thermocouple in the lumbar region, a 
thermistor or thermocouple on the tip of 
the index finger, and a thermistor or 
thermocouple on the tip of the great toe. 
Each thermistor or thermocouple must 
have an accuracy of 0.1°C (0.18°F). The 
suits used in this test must be the same 
ones previously subjected to the impact 
test described in §$§ 160.071-17(c)(11). 


(5) eet 

(iv) The subject’s lumbar, finger, or 
toe temperature drops below 5°C (41°F), 
unless the physician determines that the 
subject may continue. 

(f)} Storage temperature. Two samples 
of the immersion suits, in their storage 
cases, must be alternately subjected to 
surrounding temperatures of —30°C to 
+65°C. These alternating cycles need 
not follow immediately after each other 
and the following procedure, repeated 
for a total of ten cycles, is acceptable: 

(1) 8 hours conditioning at 65°C to be 
completed in one day; 

(2) The specimens removed from the 
warm chamber that same day and left 
exposed under ordinary room conditions 
until the next day; 

(3) 8 hours conditioning at —30°C to 
be completed the next day; and 

(4) The specimens removed from the 
cold chamber that same day and left 
exposed under ordinary room conditions 
until the next day. At the conclusion of 
the final cycle of cold storage, two test 
subjects who previously successfully 
completed the donning test in paragraph 
(c)(2) of this section enter the cold 
chamber, unpack and don the immersion 
suits. Altenatively, the suits may be 
unpacked in the chamber, then removed 
and immediately donned. Neither of the 
suits must show damage such as 
shrinking, cracking, swelling, dissolution 
or change of mechanical qualities. 

(2) Test Procedure. The basket is 
submerged so that its topedge is 50 mm 
(2 in.) below the surface of the water. 
The basket is then weighed. Thereafter, 
a suit is submerged in water and then 
filled with water, folded, and placed in 
the submerged basket. The basket is 
tilted 45° from the vertical for five 
minutes in each of four different 


directions to allow all entrapped air to 
escape. The basket is then suspended 
with its top edge 50 mm (2 in.) below the 
surface of the water for 24 hours. At the 
beginning and end of this period, the 
basket and suit are weighed underwater. 
The measured buoyancy of the suit is 
the difference between this weight and 
the weight of the basket as determined 
at the beginning of the test. The measure 
buoyancy after 24 hours must not be 
more than 5% lower than the initial 
measured buoyancy. The measured 
buoyancy after 24 hours is used to 
determine adjusted buoyancy as 
described in paragraph (h) of this 
section. 


* ~ * * * 
s) *& & & 
1 


(2) Test procedure. A suit is held from 
its top by the holding arrangement. The 
gasoline is ignited and allowed to burn 
for approximately 30 seconds in a draft- 
free location. The suit is then held with 
the lowest part of each foot 240 mm (9.5 
in.) above the surface of the burning 
gasoline. After two seconds, measured 
from the moment the flame first contacts 
the suit, the suit is removed from the 
fire. The suit must not sustain burning or 
continue melting after removal from the 
flames. If the suit sustains any visible 
damage other than scorching, it must 
then be subjected to the stability test 
described in paragraph (c)(8) of this 
section, except that only one subject 
need to used; the impact test described 
in paragraph (c)(11) of this section, 
except that only one subject need be 
used; the thermal protection test 
described in paragraph (d) of this 
section, except that only one subject 
need be used; and the buoyancy test 
described in paragraph (g) of this 
section, except that the buoyancy test 
need be conducted for only 2 hours. 

(p) Test for oil resistance. After all its 
apertures have been sealed, an 
immersion suit is immersed under a 100 
mm head of diesel oil for 24 hours. The 
surface oil is then wiped off and the 
immersion suit subjected to the leak test 
prescribed in § 160.071-17(c)(10). The 
ingress of water must not be greater 
than 200 grams. 

9. In 160.071-19, by revising paragraph 
(a) to read as follows: 


§ 160.071-19 Approval testing for child 
size immersion suit. 


* * * * * 


(a) The stability test prescribed in 
§ 160.071-17(c)(8), except that only six 
children need be used as test subjects 
and they can be of either sex. The 
subjects must be within the ranges of 
weight and height prescribed in 
§ 160.071-0(m). The heaviest subject 


must weigh at least 10 kg (22 Ib.) more 
than the lightest subject. During this test 
the face seal, neck and chin fit are 
evaluated and must be comparable to 
the fit of the corresponding adult size 
suit on an adult. 

10. In § 160.071-23, by revising 
paragraph (a) to read as follows: 


§ 160.071-23 Marking. 

(a) Each immersion suit must be 
marked with the words “IMMERSION 
SUIT—COMPLIES WITH SOLAS 74/ 
83,” the name of the manufacturer, the 
date of manufacture, the model, the size, 
and the Coast Guard approval number. 

11. in § 160.071-25, by revising 
paragraph (e) to read as follows: . 

§ 160.071-25 Production testing. 

(e) The manufacture must ensure that 
the quality control procedure described 
in the test plans previously submitted 
for approval under § 159.005~9(a)(5){iii) 
is followed. 

Dated: January 21, 1986. 

].W. Kime, 

Commodore, U.S. Coast Guard, Chief, Office 
of Merchant Marine Safety. 

[FR Doc. 86-2287 Filed 2-3-86; 8:45 am] 
BILLING CODE 4910-14-m 


Research and Special Programs 
Administration 


49 CFR Parts 172 and 173 | 
[Docket No. HM-195] 


Reclassification of Special Fireworks 


AGENCY: Office of Hazardous Materials 
Transportation, Research and Special 
Programs Administration (RSPA), DOT. 
ACTION: Withdrawal of Advance Notice 
of Proposed Rulemaking. 


sumMaARY: This document terminates 
Docket HM-195. In the advance notice 
of proposed rulemaking (ANPRM) 
establishing Docket HM-195, RSPA 
solicited comments on the merits of a 
petition for rulemaking filed by the 
United States Display Fireworks 
Association (USDFA)(49 FR 45627, 
November 19, 1984). In the petition, the 
USDFA requested that RSPA reclassify 
special fireworks from class B 
explosives to class C explosives. By 
letter dated September 16, 1985, the 
USDAF withdrew their petition. Based 
on the withdrawal of the petition and 
other reasons discussed herein, this 
document terminates Docket HM-195 
without issuance of a formal proposal. 





FOR FURTHER INFORMATION CONTACT: 
Hattie L Mitchell, Standards Division, 
Office of Hazardous Materials 
Transportation, Research and Special 
Programs Administration, Department of 
Transportation, Washington, DC 20590, 
(202) 426-2075. 


SUPPLEMENTARY INFORMATION: On 
November 19, 1984, RSPA published in 
the Federal Register an ANPRM 
soliciting comments on the merits of a 
petition filed by the USDFA to reclassify 
special (cr display) fireworks from class 
B explosives to class C explosives (49 
FR 45627). These fireworks are 
commonly used for public display on the 
Fourth of July and other special events. 
The USDFA summarized their reasons 
for the petition as follows: “(1) Make 
truck common carrier transportation 
economically available to the display 
fireworks industry, (2) make company 
vehicle transportation economic and 
time efficient; and (3) enhance safety by 
the elimination of placards entitled “B - 
Explosives”. The petition was published 
_ Verbatim in its entirety in the ANPRM. 
RSPA received over 90 comments on 
the ANPRM. The majority of the 
commenters, representing fire and safety 
emergency response agencies, objected 
to the changes proposed in the petition. 
Most of these commenters expressed 
concern over the downgrading of certain 
safety controls for motor vehicles 
transporting special fireworks. They 
expressed strong opposition to allowing 
the display of DANGEROUS placards in 
place of EXPLOSIVE placards and no 
placards on motor vehicles containing 


less than 1,000 pounds of special 
fireworks. They objected to elimination 
of the requirements for the attendance 
and surveillance of vehicles, special 
restrictions on parking the vehicle in 
certain areas, and the preparation of 
route plans. Many commenters 
attributed the excellent safety record for 
transporting special fireworks to these 
safety and expressed concern for the 
safety of firefighters responding to 
incidents involving fireworks if the 
safety controls are downgraded. 

Commenters in favor of the petition 
expressed their concern over the 
deteriorating financial posture of the 
explosive industry resulting from 
Federal, State and local regulations, 
competition from explosive importers, 
and higher transportation rates, 
insurance premiums, raw materials and 
labor costs. One commenter maintained 
that present state-of-the-art materials 
and methods being used by fireworks 
manufacturers have “dissolved” the 
safety concerns experienced by earlier 
manufacturers. L 

On March 13, 1985, RSPA notified the 
USDFA of a preliminary determination 
that the petition should be denied based 
on RSPA's review of the petition and the 
comments received in response to the 
petition, and afforded the USDFA 30 
days to provide additional information 
to support their petition or to make any 
comments on the comments received in 
response to their petition. The USDFA 
filed a letter dated April 12, 1985, 
responding to the comments received to 
the petition and again requesting some 
regulatory relief. 
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In order to assist RSPA in making a 
determination on whether some 
regulatory relief may be warranted on a 
selective basis for special fireworks, 
RSPA requested the U.S. Bureau of 
Mines to conduct testing of assorted 
special fireworks packed in various 
packaging configurations. The testing 
was conducted on May 28-31, 1985. 
Testing procedures conformed to the UN 
Test Series 6, which is used to determine 
how explosives react when involved in 
a fire or explosion. In addition, a special 
test exposing a truck partially loaded 
with 500 pounds of special fireworks to 
an external fire source was conducted to 
determine whether this quantity of 
special fireworks would explode 
violently or just burn. Test results 
showed that the special fireworks 
functioned primarily by rapid 
combustion and therefore, are properly 
classed as class B explosives. 

In a letter dated September 16, 1985, 
the USFA withdrew its petition without 
making any comment. Based on a 
review of the comments received in 
response to publication of the petition in 
the ANPRM, testing results, and the 
USDFA’'s withdrawal of their petition, 
Docket HM-195 is hereby withdrawn. 

Issued in Washington, DC on January 28, 
1986, 

Under authority delegated in 49 CFR Part 
106, Appendix A. 

Alan I. Roberts, 


Director, Office of Hazardous Materials 
Transportation. 


[FR Doc. 86-2392 Filed 2-3-86; 8:45 am] 
BILLING CODE 4910-60-M 





Notices 


This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


COMMISSION ON CIVIL RIGHTS 


Colorado Advisory Committee; 
Agenda and Notice of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a subcommittee meeting of the 
Colorado Advisory Committee to the 
Commission will convene at 9:30 a.m. 
and adjourn at 4:00 p.m., on February 22, 
1986 , at the Holiday Inn, 4001 North 
Elizabeth, Conference Room, Pueblo, 
Colorado. The purpose of the meeting is 
to receive information on problems 
related to Hispanic dropouts. 

Persons desiring additional 
information, or planning a presentation 
to the subcommittee, should contact 
subcommittee Chairperson, Maxine 
Kurtz or William Muldrow, Acting 
Director of the Rocky Mountain ~ 
Regional Office at (303) 884-2211, (TDD 
303/844-3031). Hearing impaired 
persons who will attend the meeting and 
require the services of a sign language 
interpreter, should contact the Regional 
Office at least five(5) working days 
before the scheduled date of the 
meeting. 

The meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission. 


Dated at Washington, DC, January 30, 1985. 
Bert Silver, 
Assistant Staff Director for Regional 
Programs. 
[FR Doc. 86-2459 Filed 2-3-86; 8:45 am] 
BILLING CODE 6335-01-M 


lowa Advisory Committee; Agenda and 
Notice of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the lowa Advisory 
Committee to the Commission will 
convene at 8:30 a.m. and adjourn at 3:00 
p.m., on Feburary 27, 1986, at the Federal 


Building, 210 Walnut Street, Room 239, 
Des Moines, Iowa. The purpose of the 
meeting is to continue program planning 
for FY 1986 and hold a forum on 
education issues. BES 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Committee Chairperson, Ralph S. Scott 


_or Melvin Jenkins, Director of the 


Central States Regional Office at (816) 
374-5253, (TDD 816/374-5009). Hearing 
impaired persons who will attend the 
meeting and require the services of a 
sign language interpreter, should contact 
the Regional Office at least five(5) 
working days before the scheduled date 
of the meeting. 

The meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission. 


Dated at Washington, DC, January 30, 1986. 
Bert Silver, 
Assistant Staff Director for Regional 
Programs. 
[FR Doc. 86-2460 Filed 2-3-86; 8:45 am] 
BILLING CODE 6335-01-M 


lowa Advisory Committee; Agenda and 
Notice of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Iowa Advisory 
Committee to the Commission will 
convene at 7:00 p.m. and adjourn at 8:00 
p.m., on February 26, 1986, at the Best 
Western Starlite Village, 929 3rd Street, 
Room 208, Des Moines, Iowa. The 
purpose of the meeting is to continue 
program planning for FY 1986 and hold a 
forum on education issues. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Committee Chairperson, Ralph S. Scott 
or Melvin Jenkins, Director of the 
Central States Regional Office at (816) 
374-5253, (TDD 816) 374-5009). Hearing 
impaired persons who will attend the 
meeting and require the services of a 
sign language interpreter, should contact 
the Regional Office at least five (5) 
working days before the scheduled date 
of the meeting. 

The meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission. 
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Dated at Washington, DC, January 30, 1986. 
Bert Silver, 
Assistant Staff Director for Regional 
Programs. 
[FR Doc. 86-2461 Filed 2-3-86; 8:45 am] 
BILLING CODE 6335-01-@ 


Maine Advisory Committee; Agenda 
and Notice of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Maine Advisory 
Committee to the Commission will 
convene at 7:00 a.m. and adjourn at 9:00 
p.m. on February 12, 1986, at the Holiday 
Inn, Western Avenue, Gardiner Room, 
Augusta, Maine. The purpose of the 
meeting is to consider a proposed 
project to examine civil rights issues 
faced by Maine Indians. 

Persons desiring additional 
informaticn, or plannng a presentation 
to the Committee, should contact 
Committee Chairperson, Richard 
Morgan, or Jake Schlitt, Director of the 
New England Regional Office at (617) 
223-4671 (TDD 617/223-0344). Hearing 
impaired persons who will attend the 
meeting and require the services of a 
sign language interpreter, should contact 
the Regional Office at least five (5) 
working days before the scheduled date 
of the meeting. 

The meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission. 


Dated at Washington, DC, January 30, 1986. 
Bert Silver, 
Assistant Staff Director for Regional 
Programs. 
[FR Doc. 86-2462 Filed 2-3-86; 8:45 am] 
BILLING CODE 6635-01-M 


Montane Advisory Committee; 
Cancellation of Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Montana Advisory 
Committee to the Commission originally 
scheduled for February 14, 1986, 
convening at 10:30 a.m. and adjourning 
at 2:00 p.m., at the Northern Hotel, 1st & 
Broadway, Billings, Montana (FR Doc 
85-29930, Page 51573) has been 
cancelled. 





Dated at Washington, DC, January 30, 1986. 
Bert Silver, 
Assistant Staff Director for Regional 
Programs. 
[FR Doc. 86-2463 Filed 2-3-86; 8:45 am] 
BILLING CODE 6335-01-M 


Ohio Advisory Committee; Agenda and 
Notice of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Ohio Advisory 
Committee to the Commission will 
convene at 9:00 a.m. and adjourn at 2:00 
p.m., on February 28, 1986, at the Bond 
Court Hotel, 777 St. Clair Avenue, 
Cleveland, Ohio. The purpose of the 
meeting is to discuss fair housing in 
Parma, voting rights in Cincinnati, and 
other civil rights issues in Ohio. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Committee Chairperson, Donald Prock 
or Clark Roberts, Director of the 
Midwestern Regional Office at (312) 
353-7371, (TDD 312/886-2188). Hearing 
impaired persons who will attend the 
meeting and require the services of a 
sign language interpreter, should contact 
the Regional Office at least five(5) 
working days before the scheduled date 
of the meeting. 

The meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission. 


Dated at Washington, DC, January 30, 1985. 
Bert Silver, 
Assistant Staff Director for Regional 
Programs. ; 


[FR Doc. 86-2464 Filed 2-3-86; 8:45 am] 
BILLING CODE 6335-01-M 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


Marine Mammais; Proposed Permit 
Modification No. 1: Oregon 

of Fish and Wildlife 
(P211B) 


Notice is hereby given that Oregon 
Department of Fish and Wildlife, Marine 
Region, Marine Science Drive, Building 
3, Newport, Oregon 97365, has requested 
a modification to Permit No. 499 issued 
on April 16, 1985 (50 FR 18283), under 
the authority of the Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1361- 
1407), and the Regulations Governing 
the Taking and Importing of Marine 
Mammals (50 CFR Part 216). 


The Permit Holder is requesting 
authorization to add hot-branding to his 
permitted tagging of 100 northern sea 
lions (Eumetopias jubatus) and 200 
Pacific harbor seals (Phoca vitulina). 

Concurrent with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies of the modification request to the 
Marine Mammal Commission and the 
Committee of Scientific Advisors. 

Written data reviews, or requests for 
a public hearing on this modification 


request should be submitted to the 


Assistant Administrator for Fisheries, 
National Marine Fisheries Service, U.S. 


Department of Commerce, Washington, * 


DC 20235, within 30 days of the 
publication of this notice. Those 
individuals requesting a hearing should 
set forth the specific reasons why a 
hearing on this particular modification 
request would be appropriate. The 
holding of such hearing is at the 
discretion of the Assistant 
Administrator for Fisheries. 

All statements and opinions contained 
in this request are summaries of those of 
the Applicant and do not necessarily 
reflect the views of the National Marine 
Fisheries Service. 

The Permit is available for review by 
interested persons in the following 
offices: . 

Assistant Administrator for Fisheries, 
National Marine Fisheries Service, 
3300 Whitehaven Street, NW., 
Washington, DC; and 

Regional Director, Northwest Region, 
National Marine Fisheries Service, 
7600 Sand Point Way NE., BIN C15700, 
Seattle, Washington 98115. 


Dated: January 28, 1986. 
Richard B. Roe, 
Director, Office of Fisheries Management, 
National Marine Fisheries Service. 
[FR Doc. 86-2458 Filed 2-3-86; 8:45 am] 
BILLING CODE 3510-22-M 


Marine Mammais; Modification of 
Permit; Walt Disney World Company, 
Modification No. 1 to Permit No. 458 


Notice is hereby given that pursuant 
to the provisions of §216.33 (d) and (e) of 
the Regulations Governing the Taking 
and Importing of Marine Mammals (50 
CFR Part 216), Permit No. 458 issued to 
the Walt Disney World Company, P.O. 
Box 40, Lake Buena Vista, Florida 32830 
on April 19, 1984, (49 FR 17795) is 
modified as follows: 

Section B.6 is deleted and replaced by: 

“6. This permit is valid with respect to 
the taking authorized herein until 
December 31, 1987.” 
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This modification became effective 
January 1, 1986. 

Documents in connection with the 
above modification and Permit are 
available for review in the following 
offices: 

Assistant Administrator for Fisheries, 
National Marine Fisheries Service, 
3300 Whitehaven Street, Washington, 
DC: 

Director, Southeast Region, National 
Marine Fisheries, 9450 Koger 
Boulevard, St. Petersburg, Florida 
33702. 

Dated: January 27, 1986. 

Richard B. Roe, 

Director, Office of Fisheries Management, 

National Marine Fisheries Service. 

[FR Doc. 86-2857 Filed 2-3-86; 8:45 am] 

BILLING CODE 3510-22-M 


Marine Mammals; Permit Modification; 
Ocean World Associates, Modification 
No. 3 to Permit No. 334 


Notice is hereby given that pursuant 
to the provisions of § 216.33 (d) and (e) 
of the Regulations Governing the Taking 
and Importing of Marine Mammals (50 
CFR Part 216), Public Display Permit No. 
334 issued to Ocean World Associates, 
17th Street Causeway, Fort Lauderdale, 
Florida on May 8, 1981, (46 FR 26673) as 
modified on October 6, 1982, (47 FR 
44830), and December 31, 1984, (50 FR 
873), is further modified as follows: 

Section B-2 is deleted and replaced by 
the following: 

“2. This Permit is valid with respect to 
the taking authorized herein until 
December 31, 1986.” 

This modification is effective as of 
January 1, 1986. 

The Permit as modified and 
documentation pertaining to the 
modification are available for review in 
the following offices: 

Assistant Administrator for Fisheries, 
National Marine Fisheries Service, 
3300 Whitehaven Street NW., 
Washington, DC; and 

Director, Southeast Region, National 
Marine Fisheries Service, 9450 Koger 
Boulevard, St. Petersburg, Florida 
33702. 

Dated: January 27, 1986. 

Richard B. Roe, 

Director, Office of Fisheries Management, 

National Marine Fisheries Service. 

[FR Doc. 86-2456 Filed 2-3-86; 8:45 am] 

BILLING CODE 3510-22-M 
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Marine Mammalis; Permit Modification, 
Southwest Fisheries Center, 
Modification No. 3 to Permit No. 347 


Notice is hereby given that pursuant 
to the provisions of § 216.33 (d) and (e) 
of the Regulations Governing the Taking 
and Importing of Marine Mammals (50 
CFR Part 216), Scientific Research 
Permit No. 347 issued to the Southwest 
Fisheries Center, National Marine 
Fisheries Service, P.O. Box 271, La Jolla, 
California 92038, on July 25, 1981 (46 FR 
38950), as modified on February 7, 1983 
(48 FR 6381), and September 1, 1983 (48 
FR 40933), is further modified as follows: 
‘ Section A.1 is deleted and replaced 

y: . 

“1, Up to 3900 California sea lions 

(Zalophus californianus) may be taken 

for mark/recapture studies as described 

in the application and modification 
request.” 

This modification became effective on 
January 28, 1986. 

The Permit, as modified, and 
documentation pertaining to the 
modification are available for review in 
the following offices: 

Assistant Administrator for Fisheries, 
National Marine Fisheries Service, 
3300 Whitehaven Street, NW., 
Washington, DC; and 

Director, National Marine Fisheries 
Service, Southwest Region, 300 South 
Ferry Street, Terminal Island, 
California 90731. 

Dated: January 30, 1986. 

James E. Douglas Jr., 

Deputy Assistant Administrator for Fisheries, 

National Marine Fisheries Service. 

[FR Doc. 86-2454 Filed 2-3-86; 8:45 am} 

BILLING CODE 3510-22-M 


National Marine Fisheries Service; 
issuance of Letter of Authorization 


Notice is hereby given that on January 
24, 1986, the National Marine Fisheries 
Service issued a Letter of Authorization 
under the authority of section 101(a){5) 
of the Marine Mammal Protection Act of 
1972 and 50 CFR Part 228, S 
Taking of Ringed Seals Incidental to On- 
Ice Seismic Activities to the following: 
Enertec Geophysical Services, Inc., 201 

South Cherokee Street, Denver, 

Colorado 80223 

This Letter of Authorization is valid 
for 1986 and is subject to the provisions 
of the Marine Mammal Protection Act of 
1972 (16 U.S.C. 1361-1407) and the 
Regulations Governing Small Takes of 
Marine Mammals Incidental to Specified 
Activities (50 CFR Part 228, Subparts A 
and B). 

Issuance of this letter is based on a 
finding that the total level of taking will 


have a negligible impact on the ringed 
seals species or stock, its habitat and its 
availability for subsistence use. 

This Letter of Authorization is 
available for review in the following 
offices: 


Assistant Administrator for Fisheries, 
National Marine Fisheries Service, 
3300 Whitehaven Street, NW., 
Washington, DC; and 

Regional Director, National Marine 
Fisheries Service, Alaska Region, P.O. 
Box 1668, Juneau, Alaska 99802. 


Dated: January 27, 1986. 
Richard B. Roe, _ 
Director, Office of Fisheries Management, 
National Marine Fisheries Service. 
[FR Doc. 86-2455 Filed 2-3--86; 8:45 am] 
BILLING CODE 3510-22-M 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE. 
AGREEMENTS 


Adjusting the Import Limit for Certain 
Cotton Textile Products Produced or 
Manufactured in Brazil 


January 30, 1986. 

The Chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA), under the authority 
contained in E.O. 11651 of March 3, 1972, 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on January 30, 
1986. For further information contact 
Nathaniel Cohen, Trade Reference 
Assistant, Office of Textiles and 
Apparel, U.S. Department of Commerce 
(202) 337~4212. 


Background 

The Bilateral Cotton, Wool and Man- 
Made Fiber Textile Agreement of 
August 7 and 29, 1985 between-the 
Governments of the United States and 
the Federative Republic of Brazil 
provides, among other things, for 
designated percentage increases in 
certain categories (swing), and for the 
borrowing of yardage from the 
succeeding year’s level with the amount 
used being deducted from the level in 
the succeeding year (carryforward). An 
increase for swing and carryforward is 
being applied to the restraint limit 
previously established for cotton textile 
products in Category 361, produced or 
manufactured in Brazil and exported 
during the agreement year which began 
on April 1, 1985, increasing it from 45,000 
numbers to 504,000 numbers. 

A description of the textile categories 
in terms of T.S.U.S.A. numbers was 
published in the Federal Register on 
December 13, 1982 (47 FR 55709), as 


amended on April 7, 1983 (48 FR 15175), 
May 3, 1983 (48 FR 19924), December 14, 
1983, (48 FR 55607), December 30, 1983 
(48 FR 57584, April 4, 1984 (49 FR 13397), 
June 28, 1984 (49 FR 26622), July 16, 1984 
(49 FR 28754), November 9, 1984 (49 FR 
44782), and in Statistical Headnote 5, 
Schedule 3 of the Tariff Schedules of the 
United States Annotated (1985). 

Ronald I. Levin, 

Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


Committee for the Implementation of Textile 

Agreements 

Commissioner of Customs, 

Department of the Treasury, Washington, DC 
20229 

Dear Mr. Commissioner: This directive 
amends, but does not cancel, the directive of 
October 15, 1985 which prohibited entry into 
the United States for consumption of certain 
cotton, wool and man-made fiber textile 
products, produced or manufactured in Brazil 
and exported during the twelve-month period 
which began on April 1, 1985 and ate 
through March 31, 1986. 

Effective on January 30, 1986, the ee 
of October 15, 1985 is hereby amended to 
include an adjusted restraint limit of 504,000 
numbers ! for cotton textile products in 


‘ Category 361. 


The Committee for the Implementation of 
Textile Agreements has determined that this 
action falls within the foreign affairs 
exception to the rulemaking enemc of 5 
U.S.C. 553(a)(1). 

Sincerely, 
Ronald I. Levin, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 
[FR Doc. 86-2402 Filed 2-3-86; 8:45 am] 
BILLING CODE 3510-DR-M 


Announcing a New Export Visa 
Requirement and Exempt Certification 
for Cotton, Wool, and Man-Made Fiber 
Textile Products From Peru 


January 30, 1986. 

The Chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA), under the authority 

contained in E.O. 11651 of March 3, 1972, 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on March 15, 
1986. For further information contact 
Nathaniel Cohen, Trade Reference 
Assistant, Office of Textiles and 
Apparel, U.S. Department of Commerce 
(202) 377-4212. 


Background 


The Governments of the United States 
and Peru have exchanged letters 
establishing a new visa and exempt 


1 The restraint limit has not been adjusted to 
reflect any imports exported after May 31, 1985. 
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certification mechanism, as an 
administrative arrangement under the 
terms of the Bilateral Cotton, Wool and 
Man-Made Fiber Textile Agreement of 
January 3, 1985, as amended. 

The new mechanism will be effective 
on March 15, 1986 for textile and apparel 
products exported on and after that 
date. Textile and apparel products that 
have been exported before March 15, 
1986 shall not be denied entry for lack of 
a visa. 

On and after March 15, 1986 cotton, 
wool and man-made fiber textile and 
apparel products exported from Peru 
which are subject to the terms of the 
bilateral agreement shall be visaed with 
a circular stamp in order to be entered 
or withdrawn from warehouse for 
consumption in the United States. 
Shipments of textile and apparel 
products which are exempt from the 
quantitative levels of the bilateral 
agreement shall be certified by the 
Government of Peru prior to exportation 
using a rectangular-shaped stamp. The 
basis for exemption shall be stated on 
the certification stamp by the use of a 
description, such as “handloomed 
fabric”, “hand-made”, or the name of a 
particular traditional folklore handicraft 
product which has been designated for 
exemption. (Entirely “hand-made” 
means cut and hand sewn with a needle 
and thread). Invoices for certified 
exempt items shall not include any 
textile or apparel products that are not 
agreed to be exempt. 

Merchandise imported for the 
personal use of the importer, and not for 
resale, will not require a visa or 
certification for entry, regardless of 
value. 

Shipments shall be visaed or certified 
by the placing of original stamped 
markings (the visa or certification) in 
blue ink on the front of the original copy 
of the commercial invoice. Each visa 
and certification will include its number 
and date and the signature of the issuing 
official. The visa shall also state the 
correct categories and quantities in the 
shipment in applicable category units. 
However, if the quantity indicated on 
the export visa is more than that of the 
shipment, entry shall be permitted. 

Facsimiles of the visa and exempt 
certification stamps are published as 
enclosures to the letter to the 
Commissioner of Customs which follows 
this notice. 

The Government of Peru has 
authorized the following officials to 
issue export visas: 

Eduardo Paredes Briceno 

Juan Manuel Pacheco Zevallos 
Otto Espinoza Barron 

Miguel Olivares Aranda 
Emilia Acosta Angeles 


The following are authorized to issue 
certifications for exemption: 


Herbert Zarate Navarro 
Sana Zanabria Gutierrez 
Sara Briceno Gurreonero 


Interested persons are advised to take 
all necessary steps to insure that textile 
products, produced or manfuactured in 
Peru, which are to be entered into the 
United States for consumption, or 
withdrawn from warehouse for 
consumption, on and after March 15, 
1986 will meet the stated visa and 
certification requirements. 


Ronald I. Levin, 


Acting Chairman, Committee for the 
Implementation of Textiles Agreements. 


January 30, 1986. 


Committee for the Implementation of Textile 
Agreements 
Commissioner of Customs, 
Department of the Treasury, Washington, 
D.C. 20229 

Dear Mr. Commissioner: Under the terms of 
section 204 of the Agricultural Act of 1956, as 
amended (7 U.S.C. 1854), and the 
Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 
1973, as extended on December 15, 1977 and 
December 22, 1981; pursuant to the Bilateral 
Cotton, Wool and Man-Made Fiber Textile 
Agreement of January 3, 1985, as amended, 
between the Governments of the United 
States and Peru; and in accordance with the 
provisions of Executive Order 11651 of March 
3, 1972, as amended, you are directed, 
effective on March 15, 1986, and until further 
notice, to prohibit entry into the United 
States for consumption or withdrawal from 
warehouse for consumption of cotton, wool 
and man-made fiber textile products in 
Categories 300-369, 400-469 and 600-670, as 
applicable, produced or manufactured in Peru 
and exported on and after March 15, 1986, 
which are not visaed or certified for 
exemption in accordance with the procedures 
outlined below. Cotton, wool and man-made 
fiber textile products which have been 
exported before March 15, 1986 shall not be 
denied entry for lack of a visa or certification. 

Cotton, wool and man-made fiber textile 
and apparel products exported from Peru on 
and after March 15, 1986 shall be visaed with 
a circular stamp in order to be entered into 
the United States for consumption, or 
withdrawn from warehouse for consumption. 

Certain cotton, wool and man-made fiber 
textile and apparel products which are 
exempt from the levels of restraint shall be 
certified by the Government of Peru prior to 
exportation using a rectangular-shaped 
stamp. The basis for exemption shall be 
stated on the certification by the use of a 
description, such as, “handloomed-fabric”, 
“hand-made”’, or the name of a particular 


1 Entirely hand-made means cut and hand sewn 
with a needle and thread. 
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traditional folklore handicraft product which 
is listed in the enclosure to this letter. 

Facsimiles of the visa and certification 
stamps are enclosed. 

Shipments shall be visaed or certified by 
the placing of original stamped markings (the 
visa or certification) in blue ink on the front 
of the original commercial invoice. The 
original visa or certification shall not be 
affixed to duplicate copies of the invoice. The 
original copy of the invoice with the original 
visa or certification will be required to enter 
the shipment into the United States. 
Duplicate copies of the invoice and/or visa or 
certification may not be used. 

Each visa and certification will include its 
number and date and the signature of the 
issuing official. The visa shall also state the 
correct categories and quantities in the 
shipment in applicable category units. 
However, if the quantity indicated on the visa 
is more than that of the shipment, entry shall 
be permitted. The visa or certification will 
not be accepted if the visa number, date, 
signature, category, quantity or category units 
are missing, incorrect or illegible; if the 
indicated quantity is less than the quantity in 
the shipment; or if the reason for exemption 
is not correct. A new visa, certification or 
waiver must be obtained and presented to 
the U.S. Customs Service before any portion 
of the shipment will be released. 

If the visaed invoice is deficient, the U.S. 
Customs Service will not return the original 
document after entry, but will provide a 
certified copy of that visaed invoice for use in 
obtaining a new correct visaed invoice, or 
visa waiver. Only the actual quantity and 
correct category will be charged to the quota. 

-Merchandise imported for the personal use 
of the importer, and not for resale, does not 
require a visa or certification for entry, 
regardless of value. 

Merchandise covered by an invoice which 
has an exempt certification but contains both 
exempt and non-exempt textile products shall 
not be permitted entry. 

You are directed to permit entry into the 
United States for consumption and 
withdrawal from warehouse for consumption 
of designated shipments of textile and 
apparel products, produced or manufactured 
in Peru and exported to the United States, 
notwithstanding the designated merchandise 
does not fulfill the aforementioned visa and 
certification requirements, whenever 
requested to do so in writing by the Chairman 
of the Committee for the Implementation of 
Textile Agreements. 

In carrying out the above directions, the 
Commissioner of Customs should construe 
entry into the United States for consumption 
to include entry for consumption into the 
Commonweatlh of Puerto Rico. 

The Committee for the Implementation of 
Textile Agreements has determined that this 
action falls within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553. 
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Sincerely, 
Ronald I. Levin, 


Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


1. Handloom fabrics of the cottage 
industry, such as: 

1. Cottage industry fabrics. 
Handloomed fabrics, made of fine 
animal hair, wool, cotton or other 
natural fibers, or other fabric hand- 
decorated, embroidered or painted with 
traditional designs. In some cases, 
portions of warp are left unwoven. 

II. Hand-made cottage industry 
products made of such handloom 
fabrics, such as: 

1. Cottage industry bedspreads and 
blankets. Bed clothes of wool, fine 
animal hair, cotton or other handloomed 
natural fibers; bedspreads with 
hemmed, trimmed, or otherwise secured 
edges, and/or blankets with fringes of 
the same fabric or separate bands, with 
or without designs. 

2. Cushions. Covers for cushions made 
of fabric woven from fine animal hair, 
wool, cotton, or other natural fibers, 
with traditional designs, with or without 
filling. In some cases, these designs are 
hand-embroidered. 

3. Rugs and tapestries. Coarse 
handloomed fabrics made with a cotton 
warp and wool weft, colored with 
vegetable dyes. They contain traditional 
designs. Rectangular and of various 
sizes. These fabrics are used especially 
as wall hangings or floor coverings. 

4. San Pedro de Cajas tapestries. 
Coarse handloomed fabrics woven with 
a cotton warp and weft of dyed wool. 
The design is obtained by inserting 
sections of weft in the warp by hand 


and this filler is supported and 
reinforced with two or more wefts of 
cotton threat in every repeat. 
Rectangular or square, and of various 
sizes. They usually contain traditional 
designs of the region. They are generally 
used as wall hangings. 

5. Hand knotted rugs. On these rugs 
the pile is formed by a cable of yarns 
knotted by hand on the warp, of woo! or 
fine animal hair. The base is of cotton, 
woven on a handloom. Usually of 
natural colors. 

6. Scarves, cravats and neckties. 
Strips of coarsely woven fabrics to be 
worn around the neck, made of fine 
animal hair, or wool, cotton, or other 
natural fibers, with or without 
traditional designs. 

7. Handbags and purses. Handbags 
and purses of various types, made of 
woven, closed or net-type fabric or 
crochet, used to carry miscellaneous 
articles, with or without embroidery or 
appliques, with traditional designs. 

8. Table linen. Includes tablecloths, 
napkins, placemats and runners, hand 
woven of coarse yarns or made with 
crochet needles, usually embroidered. 
Made with natural dyestuffs and with 
traditional designs. 

9. Hand embroidered banners, badges 
or emblems. Used as decoration in flags, 
pennants and clothing. 

10. Outerwear. This category includes 
products entirely hand made with 
cottage industry fabrics (as specified in 
Paragraph 3 of the Visa System 
Arrangement). It includes shirts, jackets, 
overcoats, dress coats, vests, and 
trousers. 

11. Dresses, skirts and other 
outerwear for women. Hand-loomed, 
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with yarns of fine animal hair, wool, 
cotton or other natural fibers. 

12. Hammocks. Made with 
handloomed fabrics, generally with 
multicolored stripes, the ends of which 
are reinforced with strong rope or made 
by braiding strands of fibers, usually of 
vegetable origin, in the form of a net. 
They can be designed for one or two 
persons. 


13. Hand-woven clothing accesories. 
Included in this category are: caps, 
chullos, berets, muffs, gloves, mittens, 
slippers, stockings and leg warmers. 
Made from yarn of fine animal hair 
wool, cotton, and other natural fibers. 
Generally with traditional designs. 

Ill. Traditional folklore handicraft 
textile products, such as: 

1. Sashes or chumpis, grecas or belts. 
Woven strips of fine animal hair, wool, 
cotton, or other natural fibers, with 
traditional designs, with or without 
embroidery, and with or without braided 
attachments. . 

2. Ponchos, ruanas, capes, shawls, 
and stoles. Articles of clothing of fine 
animal hair, wool, cotton or other 
natural fibers, that cover the shoulders, 
made from pieces of coarsely woven or 
knitted fabrics, with or without a hole at 
the center for the head to pass through, 
with or without decoration, and with or 
without fringes. 


Note.—Traditional Peruvian designs 
include sun motifs, astrological motifs, 
animal motifs such as llama, puma, vicufa, 
birds, serpents, butterflies, Inca cultural 
motifs such as the tumi (a cutting tool) and 
stylized Inca figures. 


BILLING CODE 3510-DR-M 
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FACSIMILES OF 
EXPORT VISA AND EXEMPT CERTIFICATION STAMPS AUTHORIZED BY THE GOVERNMENT OF 
PERU FOR CERTAIN COTTON, WOOL AND MAN-MADE FIBER TEXTILE AND APPAREL PRODUCTS 
EXPORTED TO THE UNITED STATES 


( VISA Numeer ) 
CANTIDAD 
( Quanity ) 


CATE GORIA 
( CATEGORY ) 


GOBIERNO DEL PERU 


ARTICULOS EXENTOS 
( EXEMPTED ITEMS ) 


N° DE CERTIFICADO 
( CERTWICATE H®) 


DESCRIVCION 
( CESCRIPTION } 


[FR Doc. 86-2403 Filed 2-3-86; 8:45 am] 
BILLING CODE 3510-DR-C 
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Announcing a New Export Visa 
Requirement for Cotton, Wool and 
Man-Made Fiber Textile Products From 
the Socialist Federal Republic of 
Yugoslavia 


January 30, 1986 

Thé Chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA), under the authority 
contained in E.O. 11651 of March 3, 1972, 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on March 15, 
1986. For further information contact 
Eve Anderson, International Trade 
Specialist, Office of Textile and 
Apparel, U.S. Department of Commerce 
(202) 377-4212. 


_ Background 


The Governments of the United States 
and the Socialist Federal Republic of 
Yugoslavia have exchanged letters 
establishing a new visa requirement as 
an administrative arrangement under 
the terms of the Bilateral Cotton, Wool 
and Man-Made Fiber Textile Agreement 
of October 26 and 27, 1984, as amended 
and extended, between the two 
governments. 

The new mechanism will be effective 
on March 15, 1986 for textile and apparel 
products exported on and after that 
date. Textile and apparel products that 
have been exported before March 15, 
1986 shall not be denied entry for lack of 
a visa until May 1, 1986. 

On and after March 15, 1986, cotton, 

_ wool and man-made fiber textiles and 
apparel products exports from 
Yugoslavia, which are subject to the 
terms of the bilateral agreement, shall 
be visaed with a circular stamp in order 
to be entered or withdrawn from 
warehouse for consumption in the 
United States. 

Merchandise imported for the 
personal use of the importer, and not for 
resale, does not require a visa for entry, 
regardless of value. 

Shipments shall be visaed by the 
placing of an original circular stamped 
marking (the visa) in blue ink on the 
front of the original commercial invoice. 
Each visa will include its number and 
date of issuance and the signature of the 
issuing official. The visa shall also state 
the correct categories and quantities in 
the shipment in applicable category 
units. However, if the quantity indicated 
on the export visa is more than that of 
the shipment, entry shall be permitted. 

A facsimile of the visa stamp is 
published as an enclosure to the letter to 
the Commissioner of Customs which 
follows this notice. 

The Government of the Socialist 


Federal Republic of Yugoslavia has 
authorized the following officials to 
issue export visas: 


Lomic Anka 
Haider Micica 
Pavlovic Bozana 
Krnjajic Nebojsa 
Paranos Vera 


Interested persons are advised to take 
all necessary steps to ensure that textile 
products, produced or manufactured in 
Yugoslavia, which are to be entered into 
the United States for consumption, or 
withdrawn from warehouse for 
consumption, will meet the stated visa 
requirements. 

Ronlad I. Levin, 


Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


January 30, 1986. 


Committee for the Implementation of Textile 
Agreements 


Commissioner of Customs, 
Department of the Treasury, Washington, 
D.C. 20229 

Dear Mr. Commissioner: This directive 
cancels and supersedes the directive of 
August 31, 1976, as amended, from the 
Chairman of the Committee for the 
Implementation of Textile Agreements, which 
directed you to prohibit entry for 
consumption, or withdrawal from warehouse 
for consumption, of certain cotton, wool and 
man-made fiber textile products for which the 
Government of the Socialist Federal Republic 
of Yugoslavia had not issued an appropriate 
export visa. 

Under the terms of section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854) and the the Arrangement 
Regarding International Trade in Textiles 
done at Geneva on December 20, 1973, as 
extended on December 15, 1977 and 
December 22, 1981; pursuant to the Bilateral 
Cotton, Wool and Man-Made Fiber Textile 
Agreement of October 26 and 27, 1984, as 
amended and extended, between the 
Governments of the United States and the 
Socialist Federal Republic of Yugoslavia; and 
in accordance with the provisions of 
Executive Order 11651 of March 3, 1972, as- 
amended, you are directed, effective on 
March 15, 1986, and until further notice, to 
prohibit entry into the United States for 
consumption and withdrawal from 
warehouse for consumption of cotton, wool 
and man-made fiber textile products in 
Categories 300-369, 400-469, and 600-669, as 
applicable, produced or manufactured in 
Yugoslavia and exported on and after March 
15, 1986, which are not visaed in accordance 
with the procedures outlined below. Cotton, 
wool and man-made fiber textile products 
which have been exported before March 15, 
1986 shall be permitted entry without a visa 
until May 1, 1986. 

Cotton, wool and man-made fiber textile 
and apparel products exported fom 
Yugoslavia on and after March 15, 1986 shall 
be visaed with a circular stamp in order to be 
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entered into the United States for 
consumption, or withdrawn from warehouse 
for consumption. 

Shipments shall be visaed by the placing of 
original stamped markings (the visa) in blue 
ink on the front of the original commercial 
invoice. The original visa shall not be affixed 
to duplicaié copies of the invoice. The 
original copy of the invoice with the original 
visa will be required to enter the shipment 
into the United States. Duplicate copies of the 
visaed invoice may not be used. 

Each visa shall include its number and date 
of issuance and the signature of the issuing 
official. The visa shall also state the correct 
categories and quantities in the shipment in 
applicable category units. However, if the 
quantity indicated on the visa is more than 
that of the shipment, entry shall be permitted. 
The visa will not be accepted if the visa 
number date signature, category, quantity or 
category units are missing, incorrect or 
illegible, or if the indicated quantity is less 
than the quantity in the shipment. The 
categories and quantities shall be those 
determined by the U.S. Customs Service. A 
new visa or visa waiver must be obtained 
and presented to the U.S. Customs Service 
before any portion of the shipment will be 
released. 

If the visaed invoice is deficient, the U.S. 
Customs Service will not return the original 
document after entry, but will provide a 
certified copy of that visaed invoice for use in 
obtaining a new correct visaed invoice or 
visa waiver. If import quotas are in force, 
only the aciual quantity and correct category 
will be charged to the restraint limit. 

Merchandise imported for the personal use 
of the importer, and not for resale, does not 
require a visa for entry, regardless of value. 

The visa number shall be of nine digits and 
letters, beginning with one digit for the last 
digit of the year of export, the letters YU and 
a six digit serial number identifying the 
shipment, i.e., 6YU123456. 

A facsimile of the visa stamp is enclosed, 
as are the names of the officials authorized 
by the Government of the Socialist Federal 
Republic of Yugoslavia to issue and sign the 
visas. 

You are directed to permit entry into the 
United States for consumption and 
withdrawal from warehouse for consumption 
of designated shipments of textile and 
apparel products, produced or manufactured 
in Yugoslavia and exported to the United 
States, notwithstanding the designated 
merchandise does not fulfill the 
aforementioned visa requirements, whenever 
requested to do so in writing by the Chairman 
of the Committee for the Implementation of 
Textile Agreements. 

In carrying out the above directions, the 
Commissioner of Customs should construe 
entry into the United States for consumption 
to include entry for consumption into the 
Commonwealth of Puerto Rico. 

The Committee for the Implementation of 
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Textile Agreements has determined that this 
action falls within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 


Category 
Quantity 


Oste 


YUGOoO 


asS°ClArig, 


Signature 


Sincerely, 
Ronald L. Levin, 


Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


FACSIMILE OF VISA AUTHORIZED BY THE GOVERNMENT OF THE SOCIALIST FEDERAL 
REPUBLIC OF YUGOSLAVIA FOR COTTON, WOOL AND MAN-MADE FIBER TEXTILE PRODUCTS 
EXPORTED TO THE UNITED STATES 


OFFICIALS OF THE GOVERNMENT OF 
THE SOCIALIST FEDERAL REPUBLIC OF 
YUGOSLAVIA AUTHORIZED TO ISSUE 
VISAS FOR CERTAIN COTTON, WOOL 
AND MAN-MADE FIBER TEXTILE 
PRODUCTS EXPORTED TO THE UNITED 
STATES 

Lomic Anka 

Haider Milica 

Paviovic Bozana 

Krnjajic Nebojsa 

Paranos Vera 

{FR Doc. 86-2404 Filed 2-3-86; 8:45 am] 


BILLING CODE 3510-DR-M 


COPYRIGHT ROYALTY TRIBUNAL 


[Docket No. CRT 85-3 85CA] 
Adjustment of Cable Copyright 
Royalty Rates; inquiry 

AGENCY: Copyright Royalty Tribunal. 
ACTION: Notice of Inquiry. 


SUMMARY: This notice solicits comments 
on the petitions to adjust the cable 
copyright royalty rates filed by several 
copyright owners and users. The notice 
solicits comments as to standing to 


initiate a proceeding, consolidation of 
petitions, procedures and scheduling. 


DATES: Comments must be submitted by 
April 4, 1986. Reply comments must be 
submitted by May 5, 1986. 


ADDRESS: Comments may be filed with 
or mailed to: Copyright Royalty 
Tribunal, Suite 450, 1111 20th Street, 
NW., Washington, DC 20036. 


FOR FURTHER INFORMATION CONTACT: 
Robert Cassler, General Counsel, (202) 
653-5175. 

SUPPLEMENTARY INFORMATION: On 
March 25, 1985, the Tribunal received a 
petition from Turner Broadcasting 
System, Inc. (TBS) to adjust the cable 
copyright royalty rates “for carriage of 
newly added distant broadcast signals 
as it is applied to carriage of WTBS, 
Atlanta, Georgia in certain 
circumstances.” In response to a motion 
filed by Motion Picture Association of 
America, Inc. (MPAA), the Tribunal 
initiated an inquiry to ascertain whether 
TBS is an owner or user of copyrighted 
works with a significant interest in the 
royalty rate, and what procedures 
should apply to a TBS-initiated rate 
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proceeding. Notice of Inquiry, 50 FR 
23349 (June 3, 1985). 

After consideration of the comments 
filed pursuant to the inquiry, the 
Tribunal decided to defer ruling on the 
TBS petition, preferring to give all 
potentially interested parties the full 
extent of calendar year 1985 to reach 
either a negotiated settlement, or file 
additional petitions. Notice, 50 FR 43605 
(October 28, 1985). On December 31, 
1985, the Tribunal received three 
petitions: a joint petition by MPAA, 
American Society of Composers, 
Authors, and Publishers (ASCAP), 
Broadcast Music, Inc. (BMI), and 
SESAC, Inc. to increase the copyright 
royalty rate set by the Tribunal for 
signals permitted after the FCC 
deregulation effective June 25, 1981, and 
the syndicated exclusivity surcharge; a 
petition by Major League Baseball, the 
National Basketball Association and the 
National Hockey League (Joint Sports) 
to increase the royalty rate for post- 
deregulation signals, and the syndicated 
exclusivity surcharge; and a petition by 
the National Cable Television 
Association, Inc. (NCTA) to reduce the 
royalty rate for post-deregulation 
signals. 

Section 804{a)(2) of the Copyright Act 
states, “. . . any owner or user of a 
copyrighted work whose royalty rates 
are specified by this title, or by a rate 
established by the Tribunal, may file a 
petition with the Tribunal. . .” Itis 
apparent that all the parties that have 
filed with the Tribunal are either owners 
or users—TBS, MPAA, ASCAP, BMI, 
SESAC, Inc., and Joint Sports are 
copyright claimants year after year in 
the Tribunal’s distribution proceedings, 
and NCTA represents over 2100 cable 
systems which use the copyrighted 
works via the compulsory license under 
Section 111. 

Section 804{a}(2) goes on to state: 

. . . The Tribunal shall make a 
determination as to whether the applicant 
has a significant interest in the royalty rate in 
which an adjustment is requested. If the 
Tribunal determines that the petitioner has a 
significant interest, the Chairman shall cause 
notice of this determination, with the reasons 
therefor, to be published in the Federal 
Register, together with notice of 
commencement of proceedings under this 
chapter. 


TBS' petition has been opposed 
because it is alleged that TBS does not 
have a “significant interest.” The 
Tribunal has not reached a conclusion 
regarding the question of TBS’ 
“significant interest”, and reserves the 
option to do so, because, among other 
things, the question may have become 
moot by the filings of December 31, 1985. 
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The filings of December 31, 1985 may be 
sufficient, upon a finding that at least 
one petitioner has a significant interest, 
to initiate a proceeding. The question 
would then become, by what criteria 
should the Tribunal allow parties to 
participate in a hearing, and should they 
be permitted to be heard for relief that 
consitutes less than a new nationwide 
royalty rate. 

The Tribunal solicits comments on the 
following: 

1. Do the petitioners who filed on 
December 31, 1985 have a. significant 
interestin the cable copyright royalty 
rate? 

2. Should the petitions be 
consolidated into one proceeding? 

3. When should the proceeding be 
scheduled? ‘ 

4. By what criteria should the Tribunal 
allow parties to participate in a hearing? 

5. May a party request changes in the 
cable royalty rates which would apply 
to carriage of one station, or a category 
of stations? 

6. The procedures that should apply to 
this proceeding. 


Dated: January 30, 1986. 
Edward W. Ray, 
Chairman. 
{FR Doc. 86-2433 Filed 2-3-86; 8:45 am] 
BILLING CODE 1710-09-M 


[Docket No. CRT 84-1-83CD] 
1983 Cable Royalty Distribution 
Proceeding 


AGENCY: Copyright Royalty Tribunal. 
ACTION: Notice. 


FOR FURTHER INFORMATION CONTACT: 


Edward W. Ray, Chairman, Copyright 
Royalty Tribunal, 1111 20th Street, NW., 
Suite 450, Washington, DC 20036, (202) 
653-5175. 

SUPPLEMENTARY INFORMATION: 17 U.S.C. 
111(d)(4) authorizes the Copyright 
Royalty Tribunal to distribute royalty 
fees paid by cable systems to certain 
copyright owners who have filed claims 
with the Tribunal. The Tribunal 
declared the existence of a controversy 
as to the distribution of the 1983 cable 
royalty fees effective April 15, 1985. In 
accordance with past procedure, the 
Tribunal resolved that the distribution 
proceeding would be conducted in two 
phases. Phase I would determine the 
allocation of cable royalties to specific 
groups of claimants. Phase II would 
allocate cable royalties to individual 
claimants within each group. 

In order to permit the Tribunal to 
proceed to Phase Il of this proceeding, 
the Tribunal is publishing this summary 
statement of its Phase I determinations. 


In accordance with 17 U.S.C. 803(b), a 
full and complete statement of the 
Tribunal’s findings of facts and 
conclusions of law will be included in 
the Tribunal’s final determination. This 
notice does not constitute a “final 
determination” pursuant to 17 U.S.C. 
803(b) of a “final decision” under 17 
U.S.C. 804(e) or 810. 

The Tribunal has determined that 
after subtracting the award of 
$144,497.85 to National Public Radio 
(NPR) ! from the 1983 cable royalty 
fund, the remainder of the fund shall be 
divided into three royalty funds: (1) The 
cable royalty fees derived from 
payments by cable systems based upon 
the statutory rates as adjusted for 
inflation by the Tribunal (basic); (2) the 
cable royalty fees derived from 
payments by cable systems based upon 
the 3.75% rate adopted by the Tribunal 
in 1982 (3.75%); and (3} the cable royalty 
fees derived from payments by the cable 
systems based upon the syndicated 
exclusivity surcharge (syndex). 

The Tribunal, in its final 
determination, will provide for the 
following allocations: 


The award to the Music category 
includes television and radio. The 
award to Commercial Television 
includes all copyrightable interests. 

The Tribunal directs that all parties 
which have filed timely notices of 
apprearance in Phase II shall file their 
Phase II written direct case on February 
18, 1986 to include the claims of the 
Phase II participants to the basic, the 
3.75% and the syndex funds. 


Dated: January 30, 1986. 
Edward W. Ray, 
Chairman. 
[FR Doc. 86-2432 Filed 2-3-86; 8:45 am] 
BILLING CODE 1410-00-M 


1 The award to NPR was based upon a settlement 
entered into by all the parties to this ing 
agreeing to 0.18% of the entire 1983 fund. At the time 
NPR moved for full distribution of its award, it 
waived any interest in future growth in the fund. 
Consequently, because the fund continues to grow, 
the Tribunal finds that the better bookkeeping 
procedure is to subtract the actual amount NPR 
received on June 27, 1985 and September 30, 1985 
from the total fund, and to allocate the remainder. 
The award to NPR does not constitute precedent for 
entitlement to either the basic, 3.75%, or syndex 
funds. 


DEPARTMENT OF DEFENSE 


Corps of Engineers, Department of 
the Army 


Intent To Prepare a Draft 
Environmental Impact Statement tor a 
Proposed Navigation Project at 
Shinnecock Inlet, Town of 
Southampton, Suffolk County, NY 


AGENCY: Army Corps of Engineers, 
DOD. 


ACTION: Notice of Intent to Prepare a 
Draft Environmental Impact Statement. 


SUMMARY: 1. Description of Proposed 
Action. The proposed plan consists of a 
stabilized 200-ft.-wide navigation 
channel with a “natural channel” 
alignment of design dept 10 ft. below 
mean low water; a 700-ft.-wide 
deposition basin dredged to 20 ft. below 
mean low water for advanced 
maintenance; rehabilitation of the 


: existing east and west jetties; and 


construction of a revetment on the bay 
side of the beach east of the inlet. 

2. Reasonable Alternatives. A 
reasonable alternative to channel 
dredging and jetty/revetment 
rehabilitation and construction is no 
action. Other alternatives considered 
include: different channel alignments 
and different channel depths. 

3. Scoping Process.—a. Public 
Involvement. Two public meetings were 
held on April 9, 1984 to solicit views 
from local officials and the public. Other 
meetings were held with the Coast 
Guard, local agencies and 
representatives of local fishermen on 
March 15, 1984, March 16, 1984 and April 
17, 1984. Views from public agencies and 
individuals will also be solicited through 
a public notice presenting a description 


_ of the proposed plan of improvement 


and announcing that a General Design 
Memorandum and Draft Environmental 
Impact Statement are being prepared. 

b. Significant Issues Requiring In- 
depth Analysis. Water quality impacts; 
archaeological and cultural resources 
impacts; aquatic resources impacts; and 
terrestrial resources impacts, including 
potential impacts to the piping plover, a 
species currently under consideration 
for listing as a Federally endangered 
species. 

c. Assignments. None anticipated. 

d. Environmental review and 
consultation. Review will be as outlined 
in Council on Environmental Quality 
regulations dated November 29, 1983 (40 
CFR Parts 1500-1508) and Corps 
regulations ER 200-2-2 dated August 25, 
1980 (revised March 2, 1981). 
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4. Scoping Meeting will O* will not 0 
be held *Date Time Location 


5. Estimate date of statement 
availability February 1987, Address: 
Project Manager, Linda Buege, ATTN: 
NANPL-FB, Tel No. (212) 264-1060; EIS 
Coordinator, Karen Gustina, ATTN: 
NANPL-E, Tel No. (212) 264—4662. U.S. 
Army Engineer District, New York, 26 
Federal Plaza, New York, N.Y. 10007. 


Dated: January 15, 1986. 
Samuel P. Tosi, 
Chief, Planning Division. 
{FR Doc. 86-2345 Filed 2-3-86; 8:45 am] 
BILLING CODE 3710-06-M 


Department of the Navy 


Chief of Naval Operations, Executive 
Panel Advisory Committee, Special 
Warfare Task Force; Meeting 


* Pursuant to the provisions of the 
Federal Advisory Committee Act (5 
U.S.C. app.), notice is hereby given that 
the Chief of Naval Operations (CNO) 
Executive Panel Advisory Committee 
Special Warfare Task Force will meet 
February 26, 1986, from 9 a.m. to 5 p.m., 
at 4401 Ford Avenue, Alexandria, 
Virginia. All sessions will be closed to 
the public. 

The purpose of this meeting is to 
examine special warfare forces missions 
and roles. The entire agenda for the 
meeting will consist of discussions of 
key issues related to special warfare 
and related intelligence. These matters 
constitute classified information that is 
specifically authorized by Executive 
order to be kept secret in the interest of 
national defense and is, in fact, properly 
classified pursuant to such Executive 
order. Accordingly, the Secretary of the 
Navy has determined in writing that the 
public interest requires that all sessions 
of the meeting be closed to the public 
because they will be concerned with 
matters listed in section 552b{c)(1) of 
title 5, United States Code. 

For further information concerning 
this meeting, contact Lieutenant Paul G. 
Butler, Executive Secretary of the CNO 
Executive Panel Advisory Committee; 
4401 Ford Avenue, Room 928; 
Alexandria, Virginia 22302-0268. Phone 
(703) 756-1205. 

Dated: January 29, 1986. 

William F. Roos, Jr., 

Lieutenant, JAGC, U.S. Naval Reserve Federal 
Register Liaison Officer. 

[FR Doc. 86-2354 Filed 2-3-86; 8:45 am] 
BILLING CODE 3810-AE-M 


Chief of Naval Operations, Executive 
Panel Advisory Committee, Strategic 
Planning and the Technology Base 
Task Force; Meeting 


Pursuant to the provisions of the 
Federal Advisory Committee Act (5 
U.S.C. app.), notice is hereby given that 
the Chief of Naval Operations (CNO) 
Executive Panel Advisory Committee 
Strategic Planning and the Technology 
Base Task Force will meet February 27- 
28, 1986, from 9 a.m. to 5 p.m. each day, 
at 4401 Ford Avenue, Alexandria, 
Virginia. All sessions will be closed to 
the public. 

The purpose of this meeting is to 
explore the relationship between Navy 
strategic planning process and the 
Technology Base. The entire agenda for 
the meeting will consist of discussions 
of key issues regarding the integration of 
technology management with strategic 
planning and requirements definition 
and related intelligence. These matters 
constitute classified information that is 
specifically authorized by Executive 
order to be kept secret in the interest of 


national defense and is, in fact, properly ' 


classified pursuant to such Executive 
order. Accordingly, the Secretary of the 
Navy has determined in writing that the 
public interest requires that all sessions 
of the meeting be closed to the public 
because they will be concerned with 
matters listed in section 552b(c)(1) of 
title 5, United States Code. 

For further information concerning. 
this meeting, contact Lieutenant Paul G. 
Butler, Executive Secretary of the CNO 
Executive Panel Advisory Committee, 
4401 Ford Avenue, Room 928, 
Alexandria, Virginia 22302-0268. Phone 
(703) 756-1205. 


Dated: January 30, 1986. 
William F. Roos, Jr., 
Lieutenant, JAGC, U.S. Naval Reserve Federal 
Register Liaison Officer. 
(FR Doc. 86-2355 Filed.2-3-86; 8:45 am] 
BILLING CODE 3810-AE-M 


DEPARTMENT OF ENERGY 


Voluntary Agreement and Pian of 
Action To implement the international 


Energy Program; Meetings 


In accordance with section 
252(c)(1)(A){i) of the Energy Policy and 
Conservation Act (42 U.S.C. 
6272(c)(1)(A)(i)), the following meeting 
notices are provided: " 

I. A meeting of Subcommittee A of the 


Industry Advisory Board (AB) to the 


International Energy Agency (IEA) will 
be held on February 10, 1986, at the 
offices of the IEA, 2 rue Andre Pascal, 
Paris 16, France, beginning at 2:00 p.m. 
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The agenda for the meeting is as 
follows: 

1. Opening remarks. 

2. Technica issues arising from 
papers by the Standing Group on 
Emergency Questions: 

(a) Countries’ minimum operating 
requirements and accessible stocks; 

(b) Certain issues on oil stocks and oil 
consumption reduction measures; and 

(c) Oil statistical reports. 

i. End-January Oil Market Report; and 

ii. Base Period Final Consumption 
(4Q84-3Q85). 

3. Future work program. 

Il. A meeting of Subcommittee C of 
the LAB will be held on February 10 and 
11, 1989, at the offices of the IEA, 2 rue 
Andre Pascal, Paris 16, France, 
beginning on February 10 following the 
conclusion of the meeting of 
Subcommittee A of the IAB to be held at 
the same location on that date. The 
agenda for the meeting is as follows: 

1. Opening remarks. 

2. Experience with AST-5 legal 
clearance and consequential 
recommendations for future test 
clearances and U.S. Plan of Action: 

(a) Reporting Company experience 
and recommendations; and 

(b) Industry Supply Advisory Group 
(ISAG) experience and 
recommendations. 

3. U.S. Plan of Action, including status 
reports from the IEA Secretariat and 
U.S. Government. 

4. Future work program. 

Ill. A meeting of the IAB will be held 
on February 11, 1986, at the offices of the 
IEA, 2 rue Andre Pascal, Paris 16, 
France, beginning at 10:00 a.m. The 
agenda for the meeting is as follows: 

1. Opening remarks. 

2. Approval of Record Note of IAB 
meeting of May 21, 1985. 

3. Correspondence and 
communications with IEA and Reporting 
Companies. 

4. Report from Subcommittee A. - 

5. Report from Subcommittee C. 

6. Report from ISAG Chairman. 

7. AST-5 issues: . 

(a) Report by ISAG; 

(b) Report by IEA Secretariat; and 

(c) Draft appraisal. 

8. IAB organization, leadership and 
succession. 

9. Date of next meeting and future 
business. 

IV. A meeting of the IAB will be held 
on February 12, 1986, at the offices of the 
IEA, 2 rue Andre Pastal, Paris 16, 
France, beginning at 10:00 a.m. The 
purpose of this meeting is to permit 
attendance by representatives of U.S. 
company members of the IAB at a 
meeting of the IEA's Standing Group on 
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Emergency Questions (SEQ) which is 
being held at the offices of the IEA on 
that date. The agenda for the meeting is 
under the control of the SEQ. It is. 
expected that the following draft agenda 
will be followed: 

1. Adoption of the draft agenda. 

2. Summary record of the 51st 
meeting. 

3. Emergency Preparedness: 

(a) AST-5 report by ISAG; 

(b) AST-5 report by IEA Secretariat; 
and 

(c) Draft appraisal of AST-65 for the 
Governing Board; 

(d) Test sale of oil from the Strategic 
Petroleum Reserve; and 

(e) Review of Member Countries’ 
emergency response programs. 

4. Stocks and other measures: 

(a) Minimum operating stock 
requirements and accessible stocks; 

(b) Certain issues on oil stocks and oil 
consumption reduction measures; 

(c) Short-term fuel switching; and 

(d) Member Countries’ legislation. 

5. Oil supply and demand: 

(a) End-January Oil Market Report; 
and 

(b) Base Period Final Consumption 
(4Q84-3Q85). 

6. Any other business. 

7. Date of next meeting. 

As provided in section 252(c)(1)(A)(ii} 
of the Energy Policy and Conservation 
Act, the LAB meetings are open only to 
representatives of members of the IAB, 
their counsel, representatives of the 
Departments of Energy, Justice, State, 
the Federal Trade Commission, and the. 
General Accounting Office, 
representatives of committees of 
Congress, representatives of the IEA, 
representatives of the.Comimission of 
the European Communities, and invitees 
of the IAB or the IEA. The SEQ meeting 
is open only to the aforesaid persons, 
representatives of members of the SEQ, 
representatives of members of the IEA 
Group of Reporting Companies, and 
invitees of the SEQ. 

As permitted by 10 CFR 209.32, the 
usual seven day notice period has been 
shortened because unanticipated 
procedural delays prevented processing 
in sufficient time to provide such notice. 


Issued in Washington, DC, January 29, 
1986. 


J. Michael Farrell, 
General Counsel. : 


FR Doc. 86-2495 Filed 2-3-86; 8:45 am] 
BILLING CONE 6450-01-M 


Economic Regulatory Administration 


[ERA Docket No. 86-07-NG] 


Czar Resources Inc.; Application To 
import Natural Gas From Canada 


AGENCY: Economic Regulatory 
Administration, Energy. 


ACTION: Notice of Application for 
Blanket Authorization to Import Natural 
Gas from Canada for Short-Term and 
Spot Sales. 


SUMMARY: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) gives notice of receipt 
on January 17, 1986, of an application 
filed by Czar Resources Inc. (Czar Inc.), 
a wholly-owned subsidiary of Czar 
Resources Ltd. (Czar Ltd.), for blanket 
authorization to import from Canada up 
to 30 Bcf of natural gas per year over a 
two-year period beginning on the date of 
first delivery. The gas would be supplied 
by Czar Ltd. and other Canadian 
producers and sold by Czar Inc. to 
customers that include, but are not 
limited to, pipelines, gas distributors, 
electric utilities, industrial users and 
agricultural end-users. Czar Inc. 
proposes to file quarterly reports with 
the ERA giving the specific terms of 
each import and sale, including the price 
and volumes. 

The application was filed with the 
ERA pursuant to section 3 of the Natural 
Gas Act and DOE Delegation Order No. 
0204-111. Protests, motions to intervene, 
notices of intervention, and written 
comments are invited. - 


DATES: Protests, motions to intervene, or 
notices of intervention, as applicable, 
and written comments are to bé filed no 
later than March 6, 1986. 


FOR FURTHER INFORMATION CONTACT: 
Robert Stronach, Natural Gas Division, 
Office of Fuels Programs, Economic 

Regulatory Administration, Forrestal 
Building, Room GA-076, 1000 
Independence Avenue, SW., 

‘ Washington, D.C. 20585, (202) 252- 
9622 

Diane Stubbs, Office of General 
Counsel, Natural Gas and Mineral 
Leasing, U.S. Department of Energy, 
Forrestal Building, Room 6E-042, 1000 
Independence Avenue, SW., 
Washington, D.C. 20585, (202) 252- 
6667. 


SUPPLEMENTARY INFORMATION: The 
decision on this application will be 
made consistent with the DOE’s gas 
import policy guidelines, under which 
competitiveness of an import 
arrangement in the markets served is the 
primary consideration in determining 
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whether it is in the public interest (49 FR 
6684, February 22, 1984). Parties that 
may oppose this application should 
comment in their responses on the issue 
of competitiveness as set forth in the 
policy guidelines. The applicant asserts 
that this import arrangement is 
competitive. Parties opposing the 
arrangement bear the burden of 
overcoming this assertion. 


Public Comment Procedures 


In response to this notice, any person 
may file a protest, motion to intervene 
or notice of intervention, as applicable, 
and written comments. Any person 
wishing to become a party to the 
proceeding and to have the written 
comments considered as the basis for 
any decision on the application must, 
however, file a motion to intervene or 
notice of intervention, as applicable. 
The filing of a protest with respect to 
this application will not serve to make 
the protestant a party to the proceeding, 
although protests and comments 
received from persons who are not 
parties will be considered in 
determining the appropriate procedural 
action to be taken on the application. 
All protests, motions to intervene, 
notices of intervention, and written 
comments must meet the requirements 
that are specified by the regulations in 
10 CFR Part 590. They should be filed 
with the Natural Gas Division, Office of 
Fuels Programs, Economic Regulatory 
Administration, Room GA-076, RG-23, 
Forrestal Building, 1900 Independence 
Avenue, SW., Washington, DC 20585. 
They must be filed no later than-4:30 
p.m. March 6, 1986. 

The Administrator intends to develop 
a decisional record on the application 
through responses to this notice by 
parties, including the parties’ written 
comments and replies thereto. 
Additional procedures will be used as 
necessary to achieve a complete 
understanding of the facts and issues. A 
party seeking intervention may request 
that additional procedures be provided, 
such as additional written comments, an 
oral presentation, a conference, or a 
trial-type hearing. Any request to file 
additional written comments should 
explain why they are necessary. Any 
request for an oral presentation should 
identify the substantial question of fact, 
law, or policy at issue, show that it is 
material and relevant to a decision in 
the proceeding, and demonstrate why an 
oral presentation is needed. Any request 
for a conference should demonstrate 
why the conference would materially 
advance the proceeding. Any request for 
a trial-type hearing must show that there 
are factual issuers genuinely in dispute 





that are relevant and material to a 

_ decision and that a trial-type hearing is 
necessary for a full and true disclosure 
of the facts. 

If an additional procedure is 
scheduled, the ERA will provide notice 

’ to all parties. If no party requests 
additional procedures, a final opinion 
and order may be issued based on the 
official record, including the application 
and responses filed by parties pursuant 
to this notice, in accordance with 10 
CFR 590.36. 

A copy of the Czar Inc. application is 
available for inspection and copying in 
the Natural Gas Division Docket Room, 
GA-076-A at the above address. The 
docket room is open between the hours 
of 8:00 a.m. and 4:30 p.m., Monday 
through Friday, except holidays. 

Issued in Washington, DC, January 24, 
1986. 

Robert L. Davies, 

Director, Office of Fuels Programs, Economic 
Regulatory Administration. 

[FR Doc. 86-2381 Filed 2-3-86; 8:45 am] 
BILLING CODE 6450-01-M 


[Docket No. ERA-C&E-86-23; OFP Case No. 
61058-9306-20-24] 


Powerplant and Industrial Fuel Use; 


AGENCY: Economic Regulatory 
Administration, DOE. 

ACTION: Notice of Acceptance of Petition 
for Exemption and Availability of 
Certification by Cogen Kern, Bluff 
Incorporation. 


SUMMARY: On December 26, 1985, Cogen 
Kern Bluff Incorporated (Cogen Kern 
Bluff) filed a petition with the Economic 
Regulatory Administration (ERA) of the 
Department of Energy (DOE) requesting 
a permanent cogeneration exemption for 
their proposed Kern Bluff Cogeneration 
Project from the prohibitions of Title II 
of the Powerplant and Industrial Fuel 
Use Act of 1978 (42 U.S.C. 8301 et seq.) 
(“FUA” or “the Act”). Title II of FUA 
prohibits both the use of petroleum and 
natural gas as a primary energy source 
in any new powerplant and the 
construction of any such facility without 
the capability to use an alternate fuel as 
a primary energy source. Final rules 
setting forth the prohibitions of Title II 
of FUA are found in 10 CFR Parts 500, 
501, and 503. Final rules governing the 
cogeneration exemption were revised on 
June 25, 1982 (47 FR 29209, July 6, 1982), 
and are found at 10 CFR 503.37. 

ERA has determined that the petition 
appears to include sufficient evidence to 
support an ERA determination, and it is 


therefore accepted pursuant to 10 CFR 
503.1. A réview of the petition is 
provided in the SUPPLEMENTARY 
INFORMATION section below. 

As provided for in sections 701 (c) and 
(d) of FUA and 10 CFR 501.31 and 
501.33, interested persons are invited to 
submit written comments in regard to 
this petition and any interested person 
may submit a written request that ERA 
convene a public hearing. 

The public file containing a copy of 
this Notice of Acceptance and 
Availability of Certification, as well as 
other documents and supporting 
materials on this proceeding, is 
available upon request through DOE, 
Freedom of information Reading Room, 
1000 Independence Avenue, SW., Room 
1E-190, Washington, DC 20585, from 9:00 
a.m. to 4:00 p.m., Monday through 
Friday, except Federal holidays. 

ERA will issue a final order granting 
or denying the petition or exemption 
from the prohibitions of the Act within 
six months after the end of the period for 
public comment and hearing, unless 
ERA extends such period. Notice of any 
extension, together with a statement of 
reasons therefor, would be published in 
the Federal Register. 

DATES: Written comments are due on or 
before March 21, 1986. A request for a 
public hearing must be made within this 
same 45-day period. 


ADDRESSES: Fifteen copies of written 
comments or a request for a public 
hearing shall be submitted to: Office of 
Fuels Programs, Room GA-045, Forrestal 
Building, 1000 Independence Avenue, 
SW., Washington, DC 20585. 


Docket No. ERA-C&E-86-23 should be 
printed on_the outside of the envelope 
and the document contained therein. 


FOR FURTHER INFORMATION CONTACT: 
Frank Duchaine, Division of Coal & 
Electricity, Office of Fuels Programs, 
Economic Regulatory Administration, 
1000 Independence Avenue, SW, 
Room GA-045, Washington, D.C. 
20585, Telephone (202) 252-8233 
Steven E. Ferguson, Esq., Office of 
General Counsel, Department of 
Energy, Forrestal Building, Room 6A- 
113, 1000 Independence Avenue, SW., 
Washington, D.C. 20585, Telephone 
(202) 252-6947. 
SUPPLEMENTARY INFORMATION: Cogen 
Kern Bluff plans to install a 46.5 MW gas 
fired cogeneration facility to produce 
steam and electric power. The 
cogeneration system of the facility will 
consist of a self-contained combustion 
gas turbine generator and an unfired 
heat recovery steam generator. The only 
fuel burning equipment in the facility 
will be the gas turbine. The facility will 
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consume 383 million Btu's of natural gas 
per hour and produce 45.0 MW of 
electric power and 54,000 pounds per 
hour of.steam. The steam will be sdld to 
the Petro-Lewis Corporation, and the 
electric power to the Pacific Gas and 
Electric Company. 

Section 212({c) of the Act and 10 CFR 
503.37 provide for a permanent 
cogeneration exemption from the 
prohibitions of Title II of FUA. In 
accordance with the requirements of 
§ 503.37(a)(1), Cogen Kern Bluff has 
certified to ERA that: 

1. The oil or gas to be consumed by 
the cogeneration facility will be less 
than that which would otherwise be 
consumed in the absence of the 
cogeneration facility, where the 
calculation of savings is in accordance 
with 10 CFR 503.37(b); and 

2. The use of a mixture of oil or 
natural gas and an alternate fuel for the 
cogeneration facility, for which an 
exemption under 10 CFR 503.38 would 
de available, would not be economically 
or technically feasible. 

In accordance with the evidentiary 
requirements of § 503.37(c) (and in 
addition to the certifications discussed 
above), Cogen Kern Bluff has included 
as part of its petition: 

1. Exhibits containing the basis for the 
certifications described above; and 

2. An environmental impact analysis, 
as required under 10 CFR 503.13. 

In processing this exemption request, 
ERA will comply with the requirements 
of the National Environmental Policy 
Act of 1969 (NEPA); the Council on 
Environmental Quality’s implementing 
regulations, 40 CFR Part 1500 et seq.; 
and DOE's guidelines implementing 
those regulations, published at 45 FR 
20694, March 28, 1980. NEPA compliance 
may involve the preparation of (1) an 
Environmental Impact Statement (EIS); 
(2) an Environmental Assessment; or (3) 
a memorandum to the file finding that 
the grant of the requested exemption 
would not be considered a major 
Federal action significantly affecting the 
quality of the environment. If an EIS is 
determined to be required, ERA will 
publish a Notice of Intent to prepare an 
EIS in the Federal Register as soon as 
possible. No final action will be taken 
on the exemption petition until ERA’s 
NEPA compliance has been completed. 

The acceptance of the petition by ERA 
does not constitute a determination that 
Cogen Kern Bluff is entitled to the 
exemption requested. That 
determination will be based on the 
entire record of this proceeding, 
including any comments received during 
the public comment period provided for 
in this notice. 
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Issued in Washington, DC, on January 24, 
1986, 
Robert L. Davies, 
Director, Office of Fuels Programs, Economic 
Regulatory Administration. 
[FR Doc. 86-2382 Filed 2-3-86; 8:45 am] 
BILLING CODE 6450-01-M 


[Docket No. ERA-C&E-86-22; OFP Case No. 
55118-1647-05-24] 


Powerplant and industrial Fuel Use; 
Exemption Requests; General Electric 
Co. 


AGENCY: Economic Regulatory 
Administration, DOE. 

ACTION: Notice of Acceptance of Petition 
for Exemption and Availability of 
Certification by General Electric 
Company. 


suMMARY: On December 5, 1985, 
General Electric Company (GE) filed a 
petition with the Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) requesting a permanent 
cogeneration exemption for their Lynn 
Utilities Operation located in Lynn, 
Massachusetts, from the prohibitions of 
Title Il of the Powerplant and Industrial 
Fuel Use Act of 1978 (42 U.S.C. 8301 et 
seq.) (‘FUA” or “the Act”). Title II of 
FUA prohibits both the use of petroleum 
and natural gas as a primary energy 
source in certain new major fuel burning 
installations. Final rules setting forth the 
prohibitions of Title Il of FUA are found 
in 10 CFR Parts 500, 501, and 503. Final 
rules governing the cogeneration 
exemption were revised on June 25, 1982 
(47 FR 29209, July 6, 1982), and are found 
at 10 CFR 503.37. 

ERA has determined that the petition: 
appears to include sufficient evidence to 
support an ERA determination, and it is 
therefore accepted pursuant to 10 CFR 
501.3. A review of the petition is 
provided in the SUPPLEMENTARY 
INFORMATION section below. 

As provided for in section 701 (c) and 
(d) of FUA and 10 CFR 501.31 and 
501.33, interested persons are invited to 
submit written comments in regard to 
this petion and any interested person 
may submit a written request that ERA 
convene a public hearing 

The public file containing a copy of 
this Notice of Acceptance and 
Availability of Certification, as well as 
other documents and supporting 
materials on this proceeding, is 
available upon request through DOE, 
Freedom of Information Reading Room, 
1000 Independence Avenue SW., Room 
1E-190, Washington, DC 20585, from 9:00 
a.m. to 4:00 p.m., Monday through 
Friday, except Federal holidays. 


ERA will issue a final order granting 
or denying the petition for exemption 
from the prohibitions of the Act within 
six months after the end of the period 
for public comment and hearing, unless 
ERA extends such period. Notice of any 
extension, together with a statement of 
reasons therefor, would be published in 
the Federal Register. 

DATES; Written comments are due on or 
before March 21, 1986. A request for a 
public hearing must be made within this 
same 45-day period. 

ADDRESSES: Fifteen copies of written 
comments on a request for a public 
hearing shall be submitted to: Office of 
Fuels Programs, Room GA-045, Forrestal 
Building, 1000 Independence Avenue 
SW., Washington, DC 20585. 

Docket No. ERA-C&E-86-22 should be 
printed on the outside of the envelope 
and the document contained therein. 
FOR FURTHER INFORMATION CONTACT: 
Frank Duchaine, Division of Coal & 

Electricity, Office of Fuels Programs, 

Economic Regulatory Administration, 

1000 Independence Avenue SW., 

Room GA-045, Washington, DC 20585, 

Telephone (202) 252-82333 
Steven E. Ferguson, Esq., Office of 

General Counsel, Department of 

Energy, Forrestal Building, Room 6A- 

113, 1000 Independence Avenue, SW., 

Washington, DC 20585, Telephone 

(202) 252-6947. 

SUPPLEMENTARY INFORMATION: The 
project is the installation of a new steam 
boiler in an addition to River Works 
Power House. The new boiler is 
necessary to provide capacity for a new 
peak steam test load anticipated to 
occur after 1988. The proposed project is 
to install a new field-erected boiler with 
a rate capacity of 200,000 lbs/hr of 
steam (650 psig, 820°) to be supplied for 
the River Works cogeneration facility. 
The proposed new boiler will have the 
capacity of generating 35,000 MWH of 
electricity, all of which will be 
consumed by the River Works. The new 
boiler will be capable of firing No. 6 fuel 
oil and natural gas; it is proposed to use 
the. same fuels that are currently used in 
existing boilers. The maximum heat 
input capacity for the new boiler will be 
249 x 10° Btu/hr. 

Section 212(c) of the Act and 10 CFR 
503.37 provide for a permanent 
cogeneration exemption from the 
prohibitions of Title II of FUA. In 
accordance with the requirements of 
§ 503.37(a)(1), GE has certified to ERA 
that: 

1. The oil or gas to be consumed by 
the cogeneration facility will be less 
than that which would otherwise be 
consumed in the absence of the 
cogeneration facility, where the 
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calculation of savings is in accordance 
with 10 CFR 503.37(b); and 

2. The use: of a mixture of oil or 
natural gas and an alternate fuel for the 
cogeneration facility, for which an 
exemption under 10 CFR 503.38 would 
be available, would not be economically 
or technically feasible. 

In accordance with the evidentiary 
requirements of § 503.37(c) ( and in 
addition to the certifications discussed 
above), GE has included as part of its 
petition: 

1. Exhibits containing the basis for the 
certifications described above; and 

2. An environmental impact analysis, 
as required under 10 CFR 503.13. 

In processing this exemption request, 
ERA will comply with the requirements 
of the National Environmental Policy 
Act of 1969 (NEPA); the Council on 
Environmental Quality’s implementing 
regulations, 40 CFR Part 1500 et seq.; 
and DOE’s guidelines implementing 
those regulations, published at 45 FR 
20694, March 28, 1980. NEPA compliance 
may involve the preparation of (1) an 
Environmental Impact Statement (EIS); 
(2) an Environmental Assessment; or (3) 
a memorandum to the file finding that 
the grant of the requested exemption 
would not be considered a major 
Federal action significantly affecting the 
quality of the enyironment. If an EIS is 
determined to be required, ERA will 
publish a Notice of Intent to prepare an 
EIS in the Federal Register as soon as 
possible. No final action will be taken 
on the exemption petition until ERA’s 
NEPA compliance has been completed. 

The acceptance of the petition by ERA 
does not constitute a determination that 
GE is entitled to the exemption 
requested. That determination will be 
based on the entire record of this 
proceeding, including any comments 
received during the public comment 
period provided for in this notice. 

Issued in Washington, DC, on January 24, 
1986. 

Robert L. Davies, 

Director, Office of Fuels Programs, Economic 
Regulatory Administration. 

[FR Doc. 86-2383 Filed 2-3-86; 8:45 am] 
BILLING CODE 6450-01-M 


[Docket No. ERA-C&E-86-07; OFP Case Ne. 
64012-9295-21-24] 


Powerplant and Industrial Fuel Use; 
Exemption Requests; Klondike Equity 
Enterprises, Inc. 

AGENCY: Economic Regulatory 
Administration, Energy. 

action: Order Granting to Klondike 
Equity Enterprises, Inc. Exemption from 


BEST COPY AVAILABLE 





the Prohibitions of the Powerplant and 
Industrial Fuel Use Act of 1978. 


cogeneration exemption from the 
prohibitions of Title fl of the Powerplant 
and Industrial Fuel Use Act of 1978, 42 
US.C. 8301 et seg. (‘FUA” or “the Act"), 
to Kiondike Equity Inc. 
(KEE or “the petitioner”). The 
permanent tion exemption 
— the use of natural gas as the 
rimary energy source for a 27446 MW 
inet approximate) combined cycle 
cogeneration facility designed to 
produce electricity and process steam at 
the Klondike Hi facility located in San 
Diego County, California. The final 
exemption order and detailed 
information on the proceeding are 
provided in the SUPPLEMENTARY 
INFORMATION section, below. 


DATE: The order shall take effect on 
April 7, 1986. 

The public file containing a copy of 
the order, other documents, and 
supporting materials on this proceeding 
is available upon request through DOE, 
Freedom of Information Reading Room, 
1000 Independence Avenue, SW., Room 
1E-190, Washington, D@ 20585, Monday 
through Friday, 9:00 a.m. to 4:00 p.m., 
except Federal holidays. 


FOR FURTHER INFORMATION CONTACT- 

Steven Mintz, Office of Fuels Programs, 
Economic Regulatory Administration, 
1000 Independence Avenue, SW., 
Room GA-045, Washington, D.C. 
20585, Telephone (202) 252-9506 

Steven E. Ferguson, Esq., Office of 
General Counsel, Department of 

. Forrestal Building, Room 6A- 

113,.1000 Independence Avenue, SW., 
Washington, D.C. 20585, Telephone 
(202) 252-6947. 


SUPPLEMENTARY INFORMATION: On 
October 4, 1985, KEE petitioned ERA 
uader section 212(c) of FUA and 10 CFR 
503.37 for a permanent cogeneration 
exemption to permit the use of natural 
gas in a 27.6 MW (net, approximate} 
combined cycle cogeneration facility 
consisting of a gas turbine and 
generator, a heat recovery steam 
generator, a steam turbine and 
generator, an absorption refrigeration 
package, and ancillary equipment. It is 
expected that more than 50 percent of 
the net annual electric power produced 
by KEE will be sold to San Diego Gas & 
Electric, making the cogeneration 
facility an electric powerplant pursuant 
to the definitions contained in 10 CFR 
500.2. The facility will also produce 


thermal energy for an absorption 
refrigeration system, water heating, and 
comfort heating system at the adjoining 
recreational complex. 

Basis for Permanent Exemption Order 

The permanent exemption order is 
based upon evidence in the record 
including KEE’s certification to ERA, in 
accordance with 10 CFR 503.37{a)(1), 
that: 

1. The oil or natural gas to be 
consumed by the cogeneration facility 
will be less than which would otherwise 
be consumed in the absence of such 
cogeneration facility, in accordance with 
10 CFR 503.37(a{ij{i}; and =~ 

2. The use of a mixture of natural gas 
and coal or oil and coal in the 
cogeneration facility will not be 
technically feasible, in accordance with 
10 CFR 503.37(a}{1){ii). 


Procedural Requirements 

in accordance with the procedural 
requirements of section 701{c) of FUA 
and 10 CFR 501.3{b), ERA published its 
Notice of Acceptance of Petition and 
Availability of Certification in the 
Federal Register on November 22, 1985 
(50 FR 48246), commencing a 45-day 
public comment period. 

A copy of the petition was provided to 
the Environmental Protection Agency 
for comments as required by section 
701(f) of the Act. During the comment 
period, interested persons were afforded 
an opportunity to request a public 
hearing. The comment period closed on 
January 6, 1983; no comments were 
received and no hearing was requested. 


NEPA Compliance 


After review of the petitioner's 
environmental impact analysis, together 
with other relevant information, ERA 
has determined that the granting of the 
requested exemption does not constitute 
a major Federal action significantly 
affecting the quality of the human 
environment within the meaning of 
section 102(2}(C) of the National 
Environmental Policy Act (NEPA). 


Order Granting Permanent Cogeneration 
Exemption 


Based upon the entire record of this 
proceeding, ERA has determined that 
KEE has satisfied the eligibility 
requirements for the requested 
permanent cogeneration exemption, as 
set forth in 10 CFR 503.37. Therefore, 
pursuant to section 212{c) of FUA, ERA 


hereby grants a permanent cogeneration 


exemption to KEE to'permit the use of 
natural gas as the primary energy source 
for its cogeneration facility at Klondike 
II in San Diego County, California. 
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Pursuant to section 702(c) of the Act 
and 10 CFR 501,69, any person aggrieved 
by this order may petition for judicial | 
review thereof at any time before the 
60th day following the publication of 
this order in the Federal Register. 


Issued in Washington, DC, on January 27, 
1986. 


Robert L. Davies, 


Director, Office of Fuels Programs, Economic 
Regulatory Administration. 


[FR Doc. 86-2384 Filed 2-3-86; 8:45 am] 
BILLING CODE 6450-01-M 


[Docket No. ERA-FC-85-034; OFP Case No. 
64012-9295-20-24) 


Powerplant and Industrial Fuel Use; 
Exemption Requests; Klondike Equity 
Enterprises, Inc. 


AGENCY: Economic Regulatory 
Administration, Energy. 


acTion:-Order Granting to Klondike 
Equity Enterprises, Inc. Exemption from 
the Prohibitions of the Powerplant and 
Industrial Fuel Use Act of 1978. 


summary: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) hereby gives notice 
that it has granted a permanent 
cogeneration exemption from the 
prohibitions of Title Il of the Powerplant 
and Industrial Fuel Use Act of 1978, 42 
U.S.C. 8301 e¢ seq. (“FUA” or “the Act”), 
to Klondike Equity Enterprises, Inc. 
(KEE or “the petitioner”). The 
permanent cogeneration exemption 
permits the use of natural gas as the 
primary energy source for a 27.6 MW 
(net, approximate) combined cycle 
cogeneration facility designed to 
produce electricity and process steam at 
the Klondike 1{(b) facility located in 
Oceanside, California. The final 
exemption order and detailed 
information on the proceeding are 
provided in the SUPPLEMENTARY 
INFORMATION section, below. 


DATE: The Order shall take effect on 
April 7, 1986. 

The public file containing a copy of 
the order, other documents, and 
supporting materials on this proceeding 
is available upon request through DOE, 
Freedom of Information Reading Room, 
1000 Independence Avenue, SW., Room 
1E-190, Washington, DC 20585, Monday 
through Friday, 9:00 a.m. to 4:00 p.m., 
except Federal holidays. 


FOR FURTHER INFORMATION CONTACT: 

Steven Mintz, Office of Fuels Programs, 
Economic Regulatory Administration, 
1000 Independence Avenue, SW., 
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Room GA-045, Washington, DC 20585, 
Telephone (202) 252-9506 
Steven E, Ferguson, Esq., Office of 
General Counsel, Department of 
Energy, Forrestal Building, Room 6A- 
113, 1000 Independence Avenue, SW., 
Washington, DC 20585, Telephone 
(202) 252-6947. 
SUPPLEMENTARY INFORMATION: On 
September 30, 1985, KEE petitioned ERA 
under section 212(c) of FUA and 10 CFR 
503.37 for a permanent cogeneration 
exemption to permit the use of natural 
gas in a 27.6 MW (net, approximate) 
combined cycle cogeneration facility 
consisting of a gas turbine and 
generator, a heat recovery steam 
generator, a:steam turbine and 
generator, an absorption refrigeration 
package, and ancillary equipment. It is 
expected that more than 50 percent of 
the net annual electric power produced 
by KEE will be sold to San Diego Gas & 
Electric, making the cogeneration 
facility an electric powerplant pursuant 
to the definitions contained in 10 CFR 
500.2. The facility will also produce 
thermal energy for an absorption 
refrigeration system, water heating, and 
comfort heating system at the adjoining 
recreational complex. 


Basis for Permanent exemption Order 


The permanent exemption order is 
based upon evidence in the record 
including KEE’s certification to ERA, in 
— with 10 CFR 503.37(a)(1), 
that: 

1. The oil or natural gas to. be 
consumed by the cogeneration facility . 
will be less than that which would 
otherwise be consumed in the absence 
of such cogeneration facility, in 
ent with 10 CFR 503.37(a)(1)(i); 
an 

2. The use of a mixture of natural gas 
and coal or oil and coal in the 
cogeneration facility will not be 
technically feasible, in accordance with 
10 CFR 503.37(a)(1)(ii). 


Procedural Requirements 


In accordance with the procedural 
requirements of section 701(c) of FUA 
and 10 CFR 501.3(b), ERA published its 
Notice of Acceptance of Petition and 
Availability of Certification in the 
Federal Register on November 1, 1985 
(50 FR 45653), commencing a 45-day 
public comment period. 

A copy of the petition was provided to 
the Environmental Protection Agency 
for comments as required by section 
701(f) of the Act. During:‘the comment 
period, interested persons were afforded 
an opportunity to request'a public 
hearing. The comment period closed on 
December 16, 1985; no comments were 
received and no hearing was requested. 


NEPA Compliance 


After review of the petitioner's 
environmental impact analysis, together 
with other relevant information, ERA 
has determined that the granting of the 
requested exemption does not constitute 
a major Federal action significantly 
affecting the quality of the human 
environment within the meaning of 
section 102(2)(C) of the National 
Environmental Policy Act (NEPA). 


Order Granting Permanent Cogeneration 
Exemption 


Based upon the entire record of this 
proceeding, ERA has determined that 
KEE has satisfied the eligibility 
requirements for the requested 
permanent cogeneration exemption, as 
set forth in 10 CFR 503.37. Therefore, 
pursuant to section 212(c) of FUA, ERA 
hereby grants a permanent cogeneration 
exemption to KEE to permit the use of 
natural gas as the primary energy source 
for its cogeneration facility at Klondike 
I(b) in Oceanside, California. 

Pursuant-to section 702(c) of the Act 
and 10 CFR 501.69, any person aggrieved 
by this order may petition for judicial 
review thereof at any time before the 
60th day following the publication of 
this order in the Federal Register. 


Issued in Washington, DC, on January 27, 
1986. 


Robert-L. Davies, 

Director, Office of Fuels Programs, Economic 
Regulatory Administration. 

[FR Doc. 86-2385 Filed 2-3-86; 8:45 am] 
BILLING CODE 6450-01-M : 


[Docket No. 50849-16 13-07, 08-82] 


Concurrence on Certification and 
issuance of a Final Prohibition Order; 
Powerplant and Industrial Fuel Use Act 
of 1978 


AGENCY: Economic Regulatory 
Administration, DOE. 

ACTION: Notice of Concurrence on 
Certification and Issuance.of a Final 
Prohibition Order. 


SUMMARY: In accordance with section 


301(c) and 702{a) of the Powerplant and 
Industrial Fuel Use Act of 1978, 42 U.S.C. 
8301 et seg. (FUA” or “the Act”), the 
Economic Regulatory Administration 
(ERA) of the Department of Energy 
(DOE) gives notice of (1) its concurrence 
on a Certification dated Octobef 28, 
1981, and its supplemental documents of 
January 20, 1982, submitted by the 
Montaup Electric Company (Montaup) 
on behalf of its Somerset generating 
station boilers 7 and 8 (hereafter 
referred to as Somerset 7 and 8); and (2) 
its issuance of a fina] prohibition order 
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to Somerset 7 and 8. The certification 
addresses the technical capability and 
financial feasibility of Somerset 7 and 8 
to use coal or another alternate fuel as 
their primary energy source. Together 
with the supporting materials submitted 
by Montaup and other information 
contained in the administrative record 
of this proceeding, this certification 
constitutes the basis for the issuance of 
the final prohibition order which will 
prohibit the use of petroleum or natural 
gas in Somerset 7 and 8 in amounts in 
excess of the minimum necessary to 
maintain reliability of operation of the 
units, consistent with maintaining 
reasonable fuel efficiency of such 
mixture. 

ERA’s Notice of Acceptance of 
Certification and Issuance. of Proposed 
Prohibition Order to Somerset 7 and 8 
was published at 47 FR 7875 (February 
23, 1982). At that time, a public comment 
period was announced for the purpose 
of receiving written comments and 
requests, if any, for a public hearing on 
ERA's proposed prohibition order. The 
comment period expired on April 9, 
1982; no comments or requests for 
hearing were received. 

The regulations implementing section 
301 of FUA and governing this 
proceeding are 10 CFR Prrts 500, 501, 
and 504, published on April 21, 1982, at 
47.FR 17037. Additional information on 
the proceeding, together with the final 
prohibition order and the applicable 
Compliance Schedule addressed to 
Somerset 7 and 8 appear in the 
SUPPLEMENTARY INFORMATION section 
below. 


DATE: The final prohibition order and its 
prohibitions shall take effect on April 7, 
1986. 

FOR FURTHER INFORMATION CONTACT: 

John Boyd, Coal & Electricity Division, 
Office of Fuels Programs, Economic 
Regulatory Administration, Forrestal 
Building, Room GA-045, 1000 
Independence Avenue, SW, 
Washington, DC 20585, Telephone: 
(202) 252-4523. 

Steven E. Ferguson, Esq., Office of 
General Counsel, Forrestal Building, 
Room 6A-113, 1000 Independence 
Avenue, SW, Washington, DC 20585, 
Telephone: (202) 252-6947. 

The public file containing a copy of 
this notice and other documents, and 
supporting materials on this proceeding 
is available upon request through DOE, 
Freedom of Information Reading Room, 
1000 Independence Avenue, SW, Room 
1E-190, Washington, DC 20585, Monday 
through Friday, 8:00 a.m. to 4:00:p.m., 
exept Federal holidays. 





SUPPLEMENTARY INFORMATION: On 
October 28, 1981, and in its 


rimary 
section 301{c) of FUA and 10 CFR 5045, 
504.6 and 504.8, ERA may, after its 
review of and concurrence on a 
certification of coal-mixture capability, 
issue a mixtures prohibition order 
limiting the use of petroleum or natural 
gas as the primary energy source in a 
powerplant to the amount necessary to 
maintain reliability of unit operation, 
consistent with maintaining reasonable 
fuel efficiency of the mixture. Montaup 
certified that, for Somerset 7 and 8, the 
minimum amount of the primary energy 
source consisting of natural gas or 
petroleum that would be necessary to 
achieve these purposes would be the 
equivalent of thirty (30) percent of the 
respective powerplants’ annual 
operating hours. 

ERA examined the certification and 
the documentation submitted for each of 
the powerplants and believed that it 
would be able to concur in such 
certification and to ultimately issue a 
final prohibition order based thereon. 
Accordingly, ERA accepted the 
certification and issued a proposed 
prohibition order to Somerset 7 and 8 on 
February 17, 1982 [47 FR 7875, February 
23, 1982). 

ERA’s final regulations applicable to 
the issuance of prohibition order to 
existing powerplants that have been 
certified as capable of using a petroleum 
or natural gas and coal {or other 
alternate fuel) mixture under section 
301(c) of FUA are 10 CFR Parts 500, 501, 
and 504, published at 47 FR 17037 {April 
21, 1982). The regulations require that 
the following actions be completed 
before issuance of a final prohibition 
order to Somerset 7 and 8. 

(1) Notice of Order. Pursuant to 10 
CFR 501.52(b}{2}, a proposed prohibition 
order based upon ERA's review of the 
certification and the supporting 
information, and including an 
explanation of the basis therefor, must 
be issued to the proposed recipients and 
published in the Federal Register, 
together with a Notice of Acceptance of 
the certification. ERA complied with this 
requirement on February 17, 1982 (47 FR 
7875, February 23, 1982}. 

(2) Public Participation. Pursuant to 10 
CFR 501.52(b){3), the Notice of 
Acceptance must commence a 45-day 
public comment period during which 
evidence pertaining to the certification 
and to ERA's proposed action could be 
submitted and a public hearing could be 


requested. The public comment period 
established for Somerset 7 and 8 in the 
Notice of Acceptance referred to in 
paragraph {1) above, expired on April 9, 
1982, without mm of either comments 


or hearing reques 

(3) NEPA | Complicnee In accordance 
with the provisions of the National 
Environmental Policy Act of 1969 
(NEPA), DOE has performed an 
environmental review of these actions 
and has concluded that the prohibitions 
contained in this Order to Somerset 7 
and 8, when they become effective, are 
not major Federal actions significantly 
affecting the quality of the human 
environment within the meaning of 
section 102{2}{c) of NEPA {42 U.S.C. 
4332{C)). 

Accordingly, after consideration of the 
whole record in this proceeding, and 
finding its proposed actions to be 
supported by reliable, probative, and 
substantial evidence, ERA concurs in 
the certification of coal-mixture 
capability filed by Montaup on behalf of 
Somerset 7 and 8 and issues the 
following final prohibition order: 
Prohibition Order 


Montaup Electric Company, Somerset 
#7, Docket No. 50849-1613-07-82; 
Montaup Electric Company, Somerset 
#8, Docket No. 50849-1613-07-82; 


Pursuant to section 301(c} of FUA and 
10 CFR 504.8, ERA hereby — the 
above-named powerplants from using 
petroleum or natural gas as a primary 
energy source in amounts exceeding the 
minimum amount necessary to maintain 
reliability of operation consistent with 
maintaining the reasonable fuel 
efficiency of the mixture, effective (60) 
days from date of issuance. For 
Somerset 7 and 8, these amounts shall 
be the equivalent of the operation of 
each of the units on petroleum or natural 
gas for thirty (30) percent of their 
respective annual operating hours. 
Under section 103{a}{28) of FUA, 
Montaup may use an actual mixture of 
natural gas or petrolem and coal or a 
combination of such fueis 
simultaneously or alternately in the 
powerplants in compliance with these 
prohibitions. 

As provided in section 301(c) of FUA, 
and 10 CFR 504.8, this prohibition order 
is based upon ERA's findings that: 

(1) Somerset 7 and 8 were originally 
designed and constructed for the use of 
coal as a fuel {10 CFR 504.6 {c}{2}); 

(2) Somerset 7 and 8 have the 
technical capability to use a mixture of 
petroleum or natural gas with coal or 
another alternate fuel as their primary 
energy source notwithstanding the fact 
that some relatively minor modifications 
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must be made to the units beforehand 
(10 CFR 504.6 {c}{3)}; 

(3) It is financially feasible to usea . 
mixture of petroleum or natural gas with 
coal or another alternate fuel as a 
primary energy source in Somerset 7 
and 8, as Montaup has demonstrated its 
ability to obtain sufficient capital to 
finance the conversions, including all 
necessary land, coal and ash handling 
equipment, pollution control equipment, 
and all other necessary conversion 
expenditures, without violationg any 


_ legal restrictions on its ability to raise 


debt or equity capital [10 CFR 504.6[f). 
Further, through the performance of cost 
calculations based on the formula in 10 
CFR 504.12, Montaup has demonstrated 
that the total and individual unit costs of 
using a coal and petroleum or natural 
gas mixture will not exceed the cost of 
using imported petroleum, and that, 
therefore, the economic, benefits to be 
derived from the operation of the 
converted powerplants using such a 
mixture are anticipated to be much 
greater than those that would be derived 
from the continued operation of the 
units using petroleum or natural gas 
exclusively. 

These findings are based upon. the 
contents of the certification submitted 
by Montaup on behalf of Somerset 7 and 
8, on which certification ERA has, 
above, concurred; upon the data 
furnished to ERA in support of the 
certification; and upon all other relevent 
information contained in the 
administrative record. 


Terms and Conditions 


The order and its prohibitions to 
Somerset 7 and 8, stated above, shall 
take effect on April 7, 1986, except that 
the use of natural gas or petroleum as a 
primary energy source in Somerset7 - 
and 8 shall not be prohibited: 

1. During any period that Montaup, 
due to circumstances beyond its 
reasonable control, is unable to burn 
coal in the unit, or is unable to burn coal 
in the unit in compliance with all 
applicable Federal, State and local laws, 
rules, regulations, ordinances and 
orders; 

2. During any period that Montaup, 
due to circumstances beyond its 
reasonable control, is unable to 
purchase or secure delivery of a supply 
of coal suitable for operation of the unit 
in compliance with ail applicable 
Federal, State and local laws, rules, — 
regulations, ordinances or orders; and 

3. During any other periods as 
provided or permitted by FUA or 
applicable ERA rules, regulations or 
orders. 
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Upon issuance, the prohibition order 
to Somerset 7 and 8 is final for purposes 
of judicial review (section 702 of FUA). 
They shall become effective on April 7, 
1986. 

Montaup may at any time amend the 
certification application to Somerset 7 
and 8 in order to take into account 
changes in relevant facts and 
circumstances that have occurred, 
except that no such amendment to the 
certification may be made after the 
prohibitions based thereon have become 
effective (section 301(d) of FUA; 10 CFR 
501.52(d)}. Montaup may at any time 
request the modification or rescission of 
this prohibition order pursuant to 10 
CFR Part 501, Subpart G, “Requests for 
Modification or Rescission of a Rule or . 
Order,” 10 CFR 501.100 and 501.103. If, in 
the future, it becomes more economical 
to use natural gas rather than coal as a 
primary energy source for Somerset 7 
and 8 as a result of changes in the 
operating characteristics of the units 
and/or changes in the relative _ 
economics of coal and natural gas as a 
fuel source, such facts and 
circumstances will be deemed to 
constitute “significantly changed 
circumstances” pursuant to 10 CFR 
501.102(b) sufficient to provide a basis 
for rescission o: modification of the 
specific prohibitions contained in this 
Order. 

Issued in Washington, DC on January 27, 
1986. 

Robert L. Davies, 

Director, Office of Fuels Programs, Economic 
Regulatory Administration. 

[FR Doc. 86-2386 Filed 2-3-86; 8:45 am] 
BILLING CODE 6450-01-M 


[Docket No. ERA-C&E-86-26; OFP Case No. 
52748-3482-20, 21, 22-22] 


Petition for Exemption and Availability 
of Certification; Southwestern Public 
Service Co. 


AGENCY: Economic Regulatory 
Administration; DOE. 

ACTION: Notice of Acceptance of Petition 
from Southwestern Public Service 
Company, for Exemption and 
Availability of Certification. 


SUMMARY: On January 14, 1986, 
Southwestern Public Service Company 
(SPS), filed a petition with the Economic 
Regulatory Administration (ERA) of the 
Department of Energy (DOE) requesting 
a permanent peakload exemption for 
proposed powerplants at its existing 
Jones Station from the provisions of the 
Powerplant and Industrial Fuel Use Act 
of 1978 (FUA or the Act) (42 U.S.C. 8301 


et seq.). Title Il of FUA prohibits the use 
of petroleum and natural gas as a 
primary energy source in new electric 
powerplants and prohibits the 
construction of a new powerplant 
without the capability to use an 
alternate fuel as a primary energy 
source. The final rule containing the 
criteria and procedures for petitioning 
for exemptions from the prohibitions of 
FUA was published in the Federal 
Register at 46 FR 59872 (December 7, 
1981). 

SPS requested a permanent peakload 
exemption under 10 CFR 503.41. SPS 
proposes to install three peaking gas 
turbines having a maximum rating of not 
greater than 150 megawatts each. The 
proposed units are to be located at the 
SPS Jones Station which is 
approximately ten miles Southeast of 
Lubbock, Texas. The powerplants will 
be capable of burning natural gas. Oil 
can be used in an emergency. 

ERA has determined that the petition 
and certification for the requested 
exemption is complete in accordance 
with the final rules under 10 CFR 501.3 
and 501.63. ERA hereby accepts the 
filing of the petition for the permanent 
exemption as adequate for filing. ERA 
retains the right to request additional 
relevant information from SPS at any 
time during these proceedings where 
circumstances or procedural 
requirements may so require. A review 
of the petition is provided in the 
SUPPLEMENTARY INFORMATION section 
below. 

As provided for in section 701 (c) and 
(d) of FUA and 10 CFR 501.31 and 501.33 
of the final rule, interested persons are 
invited to submit written comments in 
regard to this petition and any 
interested person may submit a written 
request that ERA convene a public 
hearing. 

The public file containing a copy of 
this Notice of Acceptance and 
Availability of Certification and other 
documents and supporting materials on 
this proceeding is available upon 
request from DOE, Freedom of 
Information Reading Room, 1000 
Independence Avenue, SW., Room 1E- 
190, Washington, DC 20585, Monday 
thru Friday, 9:00 a.m.—4:00 p.m. 

ERA will issue a final order granting 
or denying the petition for exemption 
from the prohibitions of the Act within 
six months after the end of the public 
comment period provided for in this 
notice, unless ERA extends such period. 
Notice of any extension, together with a 
statement or reasons for such extension 
will be published in the Federal 


Register. 
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DATE: Written comments are due on or 
before March 21, 1986. A request for 
public hearing must also be made within 
this 45 day public comment period. 
ADDRESSES: Fifteen copies of written 
comments or a request for a public 
hearing should be submitted to the 
Department of Energy, Economic 
Regulatory Administration, Office of 
Fuels Programs, Case Control Unit, 
Room GA-045, 1000 Independence 
Avenue, SW., Washington, DC 20585. 
Docket No. ERA-C&E-86-26 should be 
printed on the outside of the envelope 
and the document contained therein. 
FOR FURTHER INFORMATION CONTACT: 


Myra L. Couch, Office of Fuels 
Programs, Coal & Electricity Division, 
Economic Regulatory Administration, 
1000 Independence Avenue, SW., 
Room GA-045, Washington, DC 20585, 
Phone (202) 252-6769 

Steven E. Ferguson, Esq., Office of 
General Counsel, Department of 
Energy, 1000 Independence Avenue, 
SW., Room 6A-113, Washington, DC 
20585, Phone (202) 252-6947. 

SUPPLEMENTARY INFORMATION: FUA 

prohibits the use of natural gas or 

petroleum in certain new powerplants 
unless an exemption for such use has 

been granted by ERA. SPS has filed a 

petition for a permanent peakload 

powerplant exemption to use natural 
gas or oil as a primary energy source in 
its proposed Jones Station simple-cycle 
combustion turbine installation. 

Under the requirements of 10 CFR 
503.41(a)}(2)(ii), if a petitioner proposes 
to use natural gas or to construct a 
powerplant to use natural gas in lieu of 
an alternate fuel as a primary energy 
source, the Administrator of the 
Environmental Protection Agency or the 
director of the appropriate state air 
pollution control agency must certify to 
ERA that the use by the powerplant of 
any available alternate fuel as a primary 
energy source wil! cause or contribute to 
a concentration, in an air quality control 
region or any area within the region, of a 
pollutant for which any national air 
quality standard is or would be 
exceeded. However, since ERA has 
determined that there are no presently 
available alternate fuels which may be 
used in the proposed powerplants, no 
such certification can be made. The 
certification requirement is therefore 
waived with respect to this petition. 

SPS submitted a certified statement 
by a duly authorized officer to the effect 
that the proposed natural gas or oil 
combustion turbine generators will be 
operated solely as peakload 
powerplants at the Jones Station. 





SPS stated in its petition that the 
manufacturer of the pro 
combustion turbines has not yet been 
selected. For planning purposes the 
maximum rating of the individual units 
will be 150 MW. The combustion turbine 
units will be operated as peakload 
powerplants with a maximum annual 
capacity factor of 17 percent. The 
utilization factor is expected to be 
slightly higher than the capacity factor 
for the units. 

On February 23, 1982, DOE published 
in the Federal Register (47 FR 7676) a 
notice of the amendment to its 
guidelines for compliance with the 
National Environmental Policy Act of 
1969 (NEPA). Pursuant to the amended 
guidelines, the grant or denial of certain 
FUA permanent exemptions, including 
the permanent exemption for peakload 
powerplants, is among the classes of 
actions that DOE has categorically 
excluded from the requirement to 
prepare an Environmental Impact 
Statement or an Environmental 
Assessment pursuant to NEPA 
(categorical exclusion). 

This classification raises a rebuttable 
presumption that the grant or denial of 
the exemption will not significantly 
effect the quality of the human 
environment. SPS has certified that it 
will secure all applicable permits and 
approvals prior to commencement of 
operation of the new units under 
exemption. 

DOE's Office of Environment, in 
consultation with the Office of General 
Counsel, will review the completed 
environmental checklist submitted by 
SPS pursuant to 10 CFR 503.13, together 
with other relevant information. Unless 
it appears during the proceeding on SPS’ 
exemption that the grant or denial of the 
exemption will significantly affect the 
quality of the human environment, it is 
expected that no additional 
environmental review will be required. 

As provided in 10 CFR 501.3(b)(4), the 
acceptance of the petition by ERA does 
not constitute a determination that SPS 
is entitled to the exemption requested. 
That determination will be made on the 
basis of the entire record of these 
proceedings, including any comments 
received in response to this document. 


Issued in Washington, DC on January 27, 
1986. 
Robert L. Davies, 


Director, Office of Fuels Programs, Economic 
Regulatory Administration. 


[FR Doc. 86-2387 Filed 2-3-86; 8:45 am] 
BILLING CODE 6450-01-M 


[Docket No. ERA-C&E-86-27; OFP Case No. 


52748-2454-20, 21, 22-22] 


' Petition for Exemption and Availability 


of Certification; Southwestern Public 
Service Co. 


AGENCY: Economic Regulatory 
Administration, DOE. 


ACTION: Notice of Acceptance of Petition 
from Southwestern Public Service 
Company, for Exemption and 
Availability of Certification. 


summary: On January 14, 1986, 
Southwestern Public Service Company, 
(SPS), filed a petition with the Economic 
Regulatory Administration (ERA) of the 
Department of Energy (DOE) requesting 
a permanent peakload exemption for 
proposed powerplants at its existing 
Cunningham Station from the provisions 
of the Powerplant and Industrial Fuel 
Use Act of 1978 (FUA or the Act) (42 
U.S.C. 8301 et seqg.). Title Il of FUA 
prohibits the use of petroleum and ° 
natural gas as a primary energy source 
in new electric powerplants and 
prohibits the construction of a new 
powerplant without the capability to use 
an alternate fuel as a primary energy 
source. The fina} rule containing the 
criteria and procedures for petitioning 
for exemptions from the prohibitions of 
FUA was published in the Federal 
Register at 46 FR 59872 (December 7, 
1981). 

SPS requested a permanent peakload 
exemption under 10 CFR 503.41. SPS 
proposes to install three peaking gas 
turbines having a maximum rating of not 
greater than 150 megawatts each. The 
proposed units are to be located at the 
SPS Cunningham Station which is 
approximately twelve miles west of 
Hobbs, New Mexico. The powerplants 
will be capable of buring natural gas. 
Oil can be used in emergency. 

ERA has determined that the petition 
and certification for the requested 
exemption is complete in accordance 
with the final rules under 10 CFR 501.3 
and 501.63. ERA hereby accepts the 
filing of the petition for the permanent 
exemption as adequate for filing. ERA 
retains the right to request additional 
relevant information from SPS at any 
time during these proceedings where 
circumstances or procedural 
requirements may so require. A review 
of the petition is provided in the 
SUPPLEMENTARY INFORMATION section 
below. 

As provided for in section 701 (c) and 
(d) of FUA and 10 CFR 501.31 and 501.33 
of the final rule, interested persons are 
invited to submit written comments in 
regard to this petition and any 
interested person may submit a written 
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request that ERA convene a public 
hearing. 

The public file containing a copy of 
this Notice of Acceptance and 
Availability of Certification and other 
documents and supporting materials on 
this proceeding is available upon 
request from DOE, Freedom of 
Information Reading Room, 1000 
Independence Avenue, S.W., Room 1E- 
190, Washington, DC 20585, Monday 
thru Friday, 9:00 a.m.—4:00 p.m. 

ERA will issue a final order granting 
or denying the petition for exemption 
from the prohibitions of the Act within 
six months after the end of the public 
comment period provided for in this 
notice, unless ERA extends such period. 
Notice of any extension, together with a 
statement of reasons for such extension 
will be published in the Federal 
Register. 


DATES: Written comments are due on or 
before March 21, 1986. A request for 
public hearing must also be made within 
this 45 day public comment period. 
ADDRESSES: Fifteen copies of written 
comments or a request for a public 
hearing should be submitted to the 
Department of Energy, Economic 
Regulatory Administration, Office of 
Fuels Programs, Case Control Unit, 
Room GA-045, 1000 Independence 
Avenue, SW., Washington, DC 20585. 
Docket No. ERA-C&E-86-27 should be 
printed on the outside of the envelope 
and the document contained therein. 


FOR FURTHER INFORMATION CONTACT: 


Myra L. Couch, Office of Fuels 
Programs, Coal & Electricity Division, 
Economic Regulatory Administration, 
1000 Independence Avenue, SW., 
Room GA-045, Washington, DC 20585, 
Phone (202) 252-6769. 


Steven E. Ferguson, Esq., Office of 
General Counsel, Department of. 
Energy, 1000 Independence Avenue, 
SW., Room 6A-113, Washington, DC 
20585, Phone (202) 252-6947. 

SUPPLEMENTARY INFORMATION: FUA 

prohibits the use of natural gas or 

petroleum in certain new powerplants 
unless an exemption for such use has 

been granted by ERA. SPS has filed a 

petition for a permanent peakload 

powerplant exemption to use natural 
gas or oil as a primary energy source in 
its proposed Cunningham Station 
simple-cycle combustion turbine 
installation. 

Under the requirements of 10 CFR 
503.41(a)(2){ii), if a petitioner proposes 
to use natural gas or to construct a 
powerplant to use natural gas in lieu of 
an alternate fuel as a primary energy ~ 
source, the Administrator of the 
Environmental Protection Agency or the 
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director of the appropriate state air 
pollution control agency must certify to 
ERA that the use by the powerplant of 
any available alternate fuel as a primary 
energy source will cause or contribute to 
a concentration, in an air quality control 
region or any area within the region, of a 
pollutant for which any national air 
quality standard is or would be 
exceeded. However, since ERA has 
determined that there are no presently 
available alternate fuels which may be 
used in the proposed powerplants, no 
such certification can be made. The 
certification requirement is therefore 
waived with respect to this petition. 

SPS submitted a certified statement 
by a duly authorized officer to the effect 
that the proposed natural gas or oil 
combustion turbine generators will be 
operated solely as peakload 
powerplants at the Cunningham Station. 

SPS stated in its petition that the 
manufacturer of the proposed 
combustion turbines has not yet been 
selected. For planning purposes the 
maximum rating of the individual units 
will be 150 MW. The combustion turbine 
units will be operated as peakload 
powerplants with a maximum annual 
capacity factor of 17 percent. The 
utilization factor is expected to be 
slightly higher than the capacity factor 
for the units. 

On February 23, 1982, DOE published 
in the Federal Register (47 FR 7676) a 
notice of the amendment to its 
guidelines for compliance with the 
National Environmental Policy Act of 
1969 (NEPA). Pursuant to the amended 
guidelines, the grant or denial of certain 
FUA permanent exemptions, including 
the permanent exemption for peakload 
powerplants, is among the classes of 
actions that DOE has categorically 
excluded from the requirement to 
prepare an Environmental Impact 
Statement or an Environmental 
Assessment pursuant to NEPA 
(categorical exclusion). 

This classification raises a rebuttable 
presumption that the grant or denial of 
the exemption will not significantly 
effect the quality of the human 
environment. SPS has certified that it 
will secure all applicable permits and 
approvals prior to commencement of 
operation of the new units under 
exemption. 

DOE's Office of Environment, in 
consultation with the Office of General 
Counsel, will review the completed 
environmental checklist submitted by 
SPS pursuant to 10 CFR 503.13, together 
with other relevant information. Unless 
it appears during the proceeding on SPS’ 
exemption that the grant or denial of the 
exemption will significantly affect the 
quality of the human environment, it is 


expected that no additional 
environmental review will be required. 
As provided in 10 CFR 501.3(b)(4), the 
acceptance of the petition by ERA does 
not constitute a-determination that SPS 
is entitled to the exemption requested. 
That determination will be made on the 
basis of the entire record of these 
proceedings, including any comments 
received in response to this document. 
Issued in Washington, DC on January 27, 
1986. 
Robert L. Davies, 
Director, Office of Fuels Programs, Economic 
Regulatory Administration. 
[FR Doc. 86-2388 Filed 23-86; 8:45 am] 
BILLING CODE 6450-01-M 


[Docket No. ERA-C&E-86-28; OFP Case No. 


52748-9310-20,21,22-22} 


Petition for Exemption and Availability 
of Certification; Southwestern Public 
Service Co. 


AGENCY: Economic Regulatory 
Administration, DOE. 

ACTION: Notice of Acceptance of Petition 
from Southwestern Public Service 
Company, for Exemption and 
Availability of Certification. 


SUMMARY: On January 14, 1986, 
Southwestern Public Service Company, 
(SPS), filed a petition with the Economic 
Regulatory Administration (ERA) of the 
Department of Energy (DOE) requested 
a permanent peakload exemption for 
proposed powerplants at its existing 
Maddox Station from the provisions of 
the Powerplant and Industrial Fuel Use 
Act of 1978 (FUA or the Act) (42 U.S.C. 
8301 e7. seq.). Title Il of FUA prohibits 
the use of petroleum and natural gas as 
a primary energy source in new electric 
powerplants and prohibits the 
construction of a new powerplant 
without the capability to use an 
alternate fuel as a primary energy 
source. The final rule containing the 
criteria and procedures for petitioning 
for exemptions from the prohibitions of 
FUA was published in the Federal 
Register at 46 FR 59872 (December 7, 
1981). 

SPS requested a permanent peakload 
exemption under 10 CFR 503.41. SPS 
proposes to install three peaking gas 
turbines having a maximum rating of not 
greater than 150 megawatts each. The 
proposed units are to be located at the 
SPS Maddox Station which is 
approximately nine miles west of 
Hobbs, New Mexico. The powerplants 
will be capable of burning natural gas. 
Oil can be used in an emergency. 

ERA has determined that the petition 
and certification for the requested 
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exemption is complete in accordance 
with the final rules under 10 CFR 501.3 
and 501.63. ERA hereby accepts the 
filing of the petition for the permanent 
exemption as adequate for filing. ERA 
retains the right to request additional 
relevant information from SPS at any 
time during these proceedings where 
circumstances or procedural 
requirements may so require. A review 
of the petition is provided in the 
SUPPLEMENTARY INFORMATION section 
below. 

As provided for in section 401 (c} and 
(d) of FUA and 10 CFR 501.31 and 501.33 
of the final rule, interested persons are 
invited to submit written comments in 
regard to this petition and any 
interested person may submit a written 
request that ERA convene a public 
hearing. 

The public file containing a copy of 
this Notice of Acceptance and 
Availability of Certification and other 
documents and supporting materials on 
this proceeding is available upon 
request from DOE, Freedom of 
Information Reading Room, 1000 
Independence Avenue, S.W., Room 1E- 
190, Washington, DC 20585, Monday 
thru Friday, 9:00 a.m.-4:00 p.m. 

ERA will issue a final order granting 
or denying ‘the petition for exemption 
from the prohibitions of the Act within 
six months after the end of the public 
comment period provided for in this 
notice, unless ERA extends such period. 
Notice of any extension, together with a 
statement of reasons for such extension 
will be published in the Federal 
Register. 

DATES: Written comments are due on or 
before March 21, 1986. A request for 
public hearing must also be made within 
this 45 day public comment period. 
aporesses: Fifteen copies of written 
comments or a request for a public 
hearing should be submitted to the 
Department of Energy, Economic 
Regulatory Administration, Office of 
Fuels Programs, Case Control Unit, 
Room GA-045, 1000 Independence 
Avenue, SW., Washington, DC 20585. 

Docket No. ERA-C&E-86-28 should be 
printed on the outside of the envelope 
and the document contained therein. 
FOR FURTHER INFORMATION CONTACT: 
Myra L. Couch, Office of Fuels 

Programs, Coal & Electricity Division, 

Economic Regulatory Administration, 

1000 Independence Avenue, SW., 

Room GA-045, Washington, DC 20585, 

Phone {202) 252-6769 
Steven E. Ferguson, Esq., Office of 

General Counsel, Department of 

Energy, 1000 Independence Avenue, 





SW., Room 6A-113, Washington, DC 

20585, Phone (202) 252-6947. 
SUPPLEMENTARY INFORMATION: FUA 
prohibits the use of natural gas or 
petroleum in certain new powerplants 
unless an exemption for such use has 
been granted by ERA. SPA has filed a 
petition for a permanent peakload 
powerplant exemption to use natural 
gas or oil-as a primary energy source in 
its proposed Maddox Station simple- 
cycle combustion turbine installation. 


Under the requirements of 10 CFR 
503.41(a)(2){ii), if a petitioner proposes 
to use natural gas or to construct a 
powerplant to use natural gas in lieu of 
an alternate fuel as a primary energy 
source, the Administrator of the 
Environmental Protection Agency or the 
director of the appropriate state air 
pollution control agency must certify to 
ERA that the use by the powerplant of 
any available alternate fuel as a primary 
energy source will cause or contribute to 
a concentration, in an air quality control 
region or any area within the region, of a 
pollutant for which any national air 
quality standard is or would be 
exceeded. However, since ERA has 
determined that there are no presently 
available alternate fuels which may be 
used in the proposed powerplants, no 
such certification can be made. The 
certification requirement is therefore 
waived with respect to this petition. 

. SPS submitted a certified statement 
by a duly authorized officer to the effect 
that the proposed natural gas or oil 
combustion turbine generators will be 
operated solely as peakload 
powerplants at the Maddox Station. 

SPS stated in its petition that the 
manufacturer of the proposed 
combustion turbines has not yet been 
selected. For planning purposes the 
maximum rating of the individual units 
will be 150 MW. The combustion turbine 
units will be operated as peakload 
powerplants with a maximum annual 
capacity factor of 17 percent. The 
utilization factor is expected to be 
slightly higher than the capacity factor 
for the units. _ 

On February 23, 1982, DOE published 
in the Federal Register (47 FR 7676) a 
notice of the amendment to its 
guidelines for compliance with the 
National Environmental Policy Act of 
1969 (NEPA). Pursuant to the amended 
guidelines, the grant or denial or certain 
FUA permanent exemptions, including 
the permanent exemption for peakload 
powerplants, is among the classes of 
actions that DOE has categorically 
excluded from the requirement to 
prepare an Environmental Impact - 
Statement or an Environmental 


Assessment pursuant to NEPA 
(categorical exclusion). 

This classification raises a rebuttable 
presumption that the grant or denial of . 
the exemption will not significantly. 
effect the quality of the human 
environment. SPS has certified that it 
will secure all applicable permits and 
approvals prior to commencement of 
operation of the new units under 
exemption. 

DOE's Office of Environment, in 
consultation with the Office of General 
Counsel, will review the completed 
environmentai checklist submitted by 
SPS pursuant to 10 CFR 503.13, together 
with other relevant information. Unless 
it appears during the proceeding on SPS’ 
exemption that the grant or denial of the 
exemption will significantly affect the 
quality of the human environment, it is 
expected that no additional 
environmental review will be required. 

As provided in 10 CFR 501.3(b)(4), the 
acceptance of the petition by ERA does 
not constitute a determination that SPS 
is entitled to the exemption requested. 
That determination will be made on the 
basis of the entire record of these 
proceedings, including any comments 
received in response to this document. 

Issued in Wasshington, DC on January 27, 
1986. 

Robert L. Davies, 

Director, Office of Fuels Programs, Economic 
Regulatory Administration. 

[FR Doc. 86-2389 Filed 2-3—-86; 8:45 am] 
BILLING CODE 6450-01-M 


Federal Energy Regulatory 
Commission 


[Docket No. CP86-281-000] 


Southern Natural Gas Co.; Application 


January 29, 1986. 

Take notice that on January 22, 1986, 
Southern Natural Gas Company 
(Southern), P.O. Box 2563, Birmingham, 
Alabama 35202, filed in Docket No. 
CP86-281-000 an application pursuant to 
section 7(c) of the Natural Gas Act for a 
limited-term certificate of public 
convenience and necessity authorizing 
Southern to sell gas to its jurisdictional 
customers pursuant to the terms of a 
Flexible Discount Rate Schedule 
proposed to be in effect from March 1, 
1986, through September 30, 1986, all as 
more fully set forth in the application 
which is on file with the Commission 
and open to public inspection. 

Southern states that on June 7, 1985, 
the Commission issued Southern a 
limited-term certificate of public 
convenience and necessity in Docket 
No. CP85-464-000 authorizing Southern 
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to implement a Flexible Discount Rate 
Schedule during the months of June 
through October, 1985. It is indicated 
that during that period Southern sold 
approximately 28,000,000 Mcf of gas 
under the discount rate schedule. All of 
Southern’s jurisdictional customers were 


eligible for the discount and 95 of 


Southern's customers actually 
purchased gas at discounted rates, it is 
stated. 

Southern states that notwithstanding 
its implementation of the discount rate 
schedule in 1985, with all of its 
attendant benefits for the system as a 
whole, the same problems that prompted 
Southern to discount its rates in 1985 
continue to plague the Southern system 
and warrant the reimposition of an even 
more aggressive discounting program 
than the one implemented in 1985. 

Southern therefore requests a limited- 
term certificate of public convenience 
and necessity authorizing it to sell 
natural gas to its existing jurisdictional 
customers pursuant to the terms of a 
proposed Flexible Discount Rate 
Schedule. It is stated that under the 
terms of Southern’s discount rate 
schedule, which is proposed to be in 
effect from March 1, 1986, any existing 
jurisdictional customer of Southern 
would be eligible to purchase volumes 
of gas in excess of a threshold level at a 
discounted rate, provided that the 
purchase would be made at existing 
points on Southern’s system. 

Southern states that the threshold 
level would be equal to a specified 
percentage of volume of gas purchased 
by the customer during the 
corresponding month in 1985, exclusive 
of sales under the original Flexible 
Discount Rate Schedule, and that the 
threshold level may vary from month to 
month. but would not exceed 100 percent 


_ of such monthly sales. It is indicated 


that by utilizing a threshold level that is 
no greater than the customers’ actual 
monthly purchases in 1985, exclusive of 
purchases made under the original 
Flexible Discount Rate Schedule, any 
customer that received discount gas 
during 1985 would again be eligible to 
receive it in 1986 at the same sales level 
at which the customer qualified for the 
discount rate in 1985. Southern states 
that by setting the threshold at some 
percentage of the customer's actual 
monthly purchases in 1985, customers 
who were not able to purchase discount 
gas under Southern’s original Flexible 
Discount Rate Schedule may be able to 
purchase discount gas under the rate 
schedule proposed herein, since the 
threshold has been reduced to the 
customer's actual monthly purchases in 
1985. All volumes of gas sold to any of 
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Southern's existing jurisdictional 
customers in excess of the threshold 
volume would be priced at the ‘ 
applicable discount rate, it is stated. 
’ Southern states that there would be 
no end-use restrictions applicable to gas 
. purchased under the Flexible Discount 
Rate Schedule-and that, accordingly, all 
of a distributor's customers, industrial, 
commerical, and residential, would, 
through their distributor, have equal 
access to and be benefited by the 
discount gas sold under the proposed 
rate schedule. 

Since the discount sales must be made 
at existing delivery points on Southern’s 
system, Southern does not seek in the 
instant application authorization to 
construct any new facilities in 
connection with the implementation of 
its proposed Flexible Discount Rate 
Schedule. 

It is stated that because of the 
constantly changing and increasingly 
competitive circumstances in Southern’s 
service aréas, Southern has designed its 
Flexible Discount Rate Schedule to 
provide it with the maximum degree of 
flexibility to compete for sales within 
each of its service areas. To that end, 
Southern proposes to establish a flexible 
discount rate which may vary from 
month to month and from zone to zone. 
It is stated that the rate would consist of 
both a gas and a non-gas component, 

, both of which would be posted monthly 
by Southern. It is indicated that the gas 
cost component would represent a cost 
of gas which is equal (i) to Southern’s 
weighted average commodity cost of gas 
as reflected in Southern’s purchased gas 
adjustment (PGA) filing in effect during 
such month or (ii) to the cost of gas 
made available by Southern’s producers 
for sale under the discount rate schedule 
or (iii) to some combination thereof 
designed to produce the lowest average 
cost of gas obtainable during such 
month. Southern states that the non-gas 
component of the rate may range from a 
specified minimum level to a specified 
maximum level. Specifically, Southern - 
proposes that the maximum non-gas rate 
for sales made under the Flexible 
Discount Rate Schedule would be equal 
to the fixed cost component of 
Southern’s commodity rates less one- 
half of Southern’s return on equity and 
related taxes. It is proposed that the 
minimum non-gas rate would be equal to 
the variable costs contained in 
Southern'’s commodity rates and would 
also include the currently effective GRI 
surcharge. 

It is indicated that during the term of 
the original Flexible Discount Rate 
Schedule it became clear to Southern 
that the program could work more 
efficiently with certain modifications 


and that the most important 
modification to the program would be to 
allow Southern’s producers to nominate 
presently committed high cost gas 
supplies for use in the program. It is 
stated that gas supplies that would be 
eligible for this program woud be 
section 102, 103, and 107 gas supplies. 
Southern states that some of its 
produers have indicated a willingness to 
sell gas to Southern at prices below 
those required under their contracts 
with Southern in return for increased 
takes of such competitively priced gas. It 
is indicated that the purchase of this gas 
would not only reduce Southern’s take 
or pay exposure, it would also provide 
price relief for Southern’s customers. 
Because of Southern’s depressed sales 
level, however, Southern states that it 
may not be able to purchase these 
additional volumes of competitively 
priced gas, thus causing it to forfeit take- 
or-pay and price relief that it might: 
otherwise obtain. Consequently, 
Southern states that it has modified its 
original Flexible Discount Rate Schedule 
to provide a vehicle whereby its 
producers could make these additional 
volumes of gas available for sale to 
Southern’s customers. It is indicated that 
this would not only provide an outlet for 
volumes of gas which Southern may not 
otherwise be able to purchase and for 
which Southern receives both take-or- 
pay and price relief but also a source of 
very competitively priced gas for 
Southern customers. Since all of 
Southern’s existing customers would be 
eligible to purchase this gas, all of 
Southern’s customers. would benefit, it is 
stated. 

It is stated that with the exception of 
the first month during which the 
discount rate schedule is effective, 
Southern would file a revised tariff 
sheet five days before the beginning of 
the month for which such rates would be 
effective, setting forth the gas and non- 
gas rates and the threshold percentage 
would be applicable during that month. 
Southern requests such waivers of the 
Commission’s Regulations as may be 
necessary in order to permit the monthly 
rate changes as proposed herein. 

It is stated that in order to insure that 
sales made under the Flexible Discount 
Rate Schedule would not generate 
amounts to be charged or returned to 
Southern’s customers through future 
PGA surcharges, Southern would 
exclude from the computation of its 
Account No. 191 balance all volumes 
sold under the Flexible Discount Rate 
Schedule as well as all purchased gas 
costs incurred in connection therewith. 
It is stated that‘under this procedure, 
Southern alone would be at risk for any 
underrecovery of costs as a result of 
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sales that would be made under its 
Flexible Discount Rate Schedule. 
Accordingly, Southern proposes to 
retain all revenues from sales under its. 
Flexible Discount Rate Schedule.° 

It is indicated that the Flexible 
Discount Rate Schedule proposed herein 
would afford Southern the flexibility to 
target its discount rates to meet 
changing market conditions in each of 
its zones while at the same time 
assuring that all customers who 
purchase gas under the discount rate 
schedule would receive at least a 
minimum discount. It is also stated that 
it would allow Southern’s producers the 
opportunity to make sales on Southern’s 
system at competitive rates, thereby 


‘providing substantial take-or-pay and 


price relief and that absent such a 
program such relief may not be realized. 
It is stated that the proposal is designed 
moreover, to ensure that Southern 
would bear all costs in connection with 
sales under the proposed rate schedule 
such that the implementation of the rate 
schedule would not result in any shifting 
of costs among Southern’s customers, 
any increase in costs to any group of 
customers, or result in amounts to be 
charged or returned to Southern’s 
customers through future PGA 
surcharges. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
February 10, 1986, file with the Federal 
Energy Regulatory Commission, 
Washington, DC. 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
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certificate is required by the public 


convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be-duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Southern to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 86-2251 Filed 2-3--86; 8:45 am] 
BILLING CODE 6717-01-m 


[Docket Nos. C183-148-002 and Ci85-263- 


January 30, 1986. 

Take notice that on January 21, 1986, 
Cities Service Oil and Gas Corporation 
(Applicant) of P.O. Box 300, Tulsa, 
Oklahoma 74102, filed an application for 
Certificate of Public Convenience and 
Necessity to render service previously 
authorized by the Commission under 

- certain Certificates of Public 
Convenience and Necessity heretofore 
issued to Oxy Petroleum, Inc., and for 
substitution of Cities Service Oil and 
Gas Corporation for Oxy Petroleum Inc., 
in any related proceedings presently 
pending before the Commission and 
requests Redesignation of Oxy 
Petroleum, Inc.’s Rate Schedules, shown 
in Exhibit “A” attached hereto, all as 
more fully described in the application 
which is on file with the Commission 
and open to public inspection. 

This Application results from the 
merger of Oxy Petroleum, Inc. into Cities 
Service Oil and Gas Corporation, 
effective January 1, 1986. 

Any person desiring to be heard or to 
make any protest with reference to said 
applications should on or before 
February 18, 1986, file with the Federal 
Energy Regulatory Commission, 
Washington, DC 20426,; petitions to 
intervene or protests in accordance with 
the requirements of the Commission's 
Rules of Practice and Procedure {18 CFR 
385.211, 385.214). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
protesiants parties to the proceeding. 
Persons wishing to become parties to a 
proceeding or to participate as a party in 


any hearing therein must file petitions to 
intervene in accordance with the 
Commission's Rules. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicants to appear or 
to be represented at the hearing. 
Kenneth F. Plumb, 

Secretary. 


1Oxy Petroleum, Inc. Request for termination of Certificate 
and cancetiation of Rate Schedule dated December 20, 1985 
is currently pending before FERC. 
[FR Doc. 86-2438 Filed 2-3-86; 8:45 am] 
BILLING CODE 8717-01-M 


[Docket Nos. CP86-283-000, et al.] 


Columbia Gas Transmission Corp. et 
al.; Natural Gas Certificate Filings 
January 30, 1986. 


Take notice that the following filings 
have been made with the Commission: 


1. Columbia Gas Transmission 
Corporation 


[Docket No. CP86-283-000} 

Take notice that on January 23, 1986, 
Columbia Gas Transmission 
Corporation {Applicant}, 1700 
MacCorkle Avenue, S.E., Charleston, 
West Virginia 25314, filed in Docket No. 
CP86-283-000 an application pursuant to 
section 7(c) of the Natural-Gas Act for a 
certificate of public convenience and 
necessity authorizing the continued 
operation of certain existing natural gas 
storage fields and related facilities, all 
as more fully set forth in the application 
which is on file with the Commission 
and open to public inspection. 

Applicant states that the purpose of 
this filing is to assure Applicant's ability 
to condemn exclusive gas storage 
easements under section 7{h) of the 
Natural Gas Act, and thereby protect 
the integrity of its storage fields. It is 
indicated that this filing resulted from a 
holding in Columbia Gas Transmission 
Corp. v. Exclusive Gas Storage 
Easement, 578 F. Supp. 930 {N.D. Ohio 
1983), affirmed, 776 F.2d 125 (6th Cir. 
1985) which found that Applicant did 
not have the right of condemnation for a 
certain tract of land because it was 
located outside of the geographical area 
designated on the exhibit maps 
contained in the application in which 
Applicant obtained certificate authority 
for the operation of the storage field. 
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Applicant seeks authorization for the 
continued operation as presently 
constituted of the following storage 
fields and related facilities: 

1. Brinker Storage Field in 
Columbiana County, Ohio; 

2. Holmes Storage Field in Holmes 
County, Ohio; 

3. Lorain Storage Field in Lorain 
County, Ohio; 

4. Lucas Storage Field in Ashland and 
Richland Countiers, Ohio; 
5. Pavonia Storage Field in Ashland 

and Richland Counties, Ohio; 

6. Wayne Storage Field in Ashland, 
Holmes and Wayne Counties, Ohio, 

7. Weaver Storage Field in Ashland, 
Holmes, Knox and Richland Counties, 
Ohio; and 

8. Wellington Storage Field in Lorain 
and Medina Counties, Ohio. 

Applicant states that there is an 
urgent need to assure its right of 
condemnation for the gas storage 
easements in these fields, due to the 
pendency of several cases in the US. 
District Courts of Ohio affecting several 
storage fields which would be bound by 
the court decision. It is indicated that for 
the eight storage fields herein, the 
description of the storage field facilities 
and the overall scope of the storage 
operations, although deemed adequate 
by Applicant when authority for these 
existing storage fields was obtained, 
would not meet the Court's map rule; 
thus, Applicant states that it must file 
this application to assure the right of 
condemnation of these fields. 

Comment date: February 20, 1986, in 
accordance with Standard Paragraph F 
at the end of this notice. 


2. Natural Gas Pipeline Company of 
America 


[Docket Nos. CP84-4-002, CP86-264-000] 


Take notice that on January 10, 1986, 
Natural Gas Pipeline Company of 
America [Natural), 701 East 22nd Street, 
Lombard, Mlinois 60148, filed {1) Docket 
No. CP84—4-002 a petition to amend the 
order issued June 1, 1984, in Docket No. 
CP84—4-000, as amended, pursuant to 
section 7(c} of the Natural Gas Act so as 
to permit the use of existing emergency 
facilities to effectuate the transportation 
of natural gas for Caterpillar Tractor Co. 
(Caterpillar) and any other end-users; 
and (2) in Docket No. CP86-264-000 an 
application pursuant to section 7(c) of 
the Natural Gas Act for a certificate of 
public convenience and necessity 
authorizing the transportation of up to a 
maximum of 15 billion Btu of natural gas 
per day on an interruptible basis for 
Caterpillar, all as more fully set forth in 
the application and petition to amend 
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which are on file with the Commission 
and open for public inspection. 

Natural requests authority to provide 
an interruptible transportation service 
for Caterpillar, an industrial end-user, 
for a period of two years from the date 
of first delivery and month-to-month 
thereafter. Natural proposes to provide 
. such service pursuant to the terms and 
conditions contained in a gas 
transportation agreement between 
Natural and Caterpillar dated January 6, 
1986. Natural states that the proposed 
end use of the gas is for space heating, 
boilers and process gas. 

It is stated that gas for Caterpillar’s 
account would be delivered to Natural 
at existing points of interconnection 
between the facilities of Natural and (1) 
Reliance Pipeline located at two points 
in Caddo County, Oklahoma, and (2) 
Oklahoma Natural Gas Company in 
Woodward, Custer, Stephens and Grady 
Counties, Oklahoma. Natural states that 
additional gas would be delivered at 
Bryans Mill Plant, Cass County, Texas, 
and at Mestena Ranch in Jim Hogg 
County, Texas. 

Natural proposes to redeliver volumes 
of gas for the account of Caterpillar to 
Central Illinois. Light Company (CILCO) 
at an existing interconnection near 
Princeton, in Bureau County, Illinois. It 
is stated that the interconnection was 
authorized in Docket No. CP84—4-000, as 
amended by Docket No..CP84—4-001, for 
emergency only use to deliver gas to 
CILCO. Natural requests permission 
herein to also utilize the interconnection 
to transport gas on behalf of Caterpillar 
and any other end-users, 

Natural proposes to charge Caterpillar 
a rate based on its Rate Schedule T-1 
tariff. For illustrative purposes, Natural 
states the following rates: 


In addition, Natural proposes to 
reduce the volume of gas redelivered to 
Caterpillar by an amount equal to fuel 
consumed and lost and unaccounted for 
or to charge Caterpillar for fuel used and 
lost and unaccounted for gas under the 
terms of the agreement. Natural also 
proposes to charge Caterpillar the 
currently effective GRI surcharge. 

Natural states that no new facilities 
would be required for this service. 
Natural requests authorization to add or 


delete additional receipt points in the 
future that may be necessary to support 
this service. 

Comment date: February 20, 1986, in 
accordance with Standard Paragraph F 
at the end of this notice. . 


3. Northwest Pipeline Corporation 


[Docket No. CP85-116-004] 


Take notice that on January 17, 1986, 
Northwest Pipeline Corporation 
(Petitioner), 295 Chipeta Way, Salt Lake 
City, Utah 84108, filed in Docket No. 
CP85-116-004 a petition to amend the 
Commission's order issued May 8, 1985, 
in Docket Nos. CP85-116-000 and CP85- 
116-001 pursuant to section 7(c) of the 
Natural Gas Act so as to authorize 
Petitioner to transport natural gas for an: 
extended term for the account of the 
Washington Water Power Company 
(Water Power), all as more fully set 
forth in the petition to amend which is 
on file with the Commission and open to 
public inspection. 

It is stated that the Commission's 
order issued on May 8, 1985, authorized 
Petitioner to transport, on an 
interruptible basis, up to 6.6 billion Btu 
of natural gas per day for the account of 
Water Power pursuant to a gas 
transportation agreement 
(transportation agreement), dated 
November 7, 1984. Under the 
transportation agreement, it is alleged, 
Petitioner transports gas from the 
Canadian border at Sumas, Washington, 
to two delivery points in Spokane 
County, Washington, where thermally 
equivalent volumes, less fuel, are 
redelivered to Water Power for 
subsequent resale to two large end- 
users, Fairchiid Air Force Base and 
Northwest Alloys, Inc. 

It is further stated that Petitioner was 
initially authorized to perform the 
subject transportation service for a term 
of one year extending through March 10, 
1986, the initial termination date of the 
transportation agreement. Petitioner 
submits that by amendment dated 
January 9, 1986, to the transportation 
agreement, Petitioner and Water Power 
agreed to extend the term of the 
transportation agreement for an 
additional one year, expiring March 11, 
1987, 

Petitioner requests the Commission to 
amend its May 8, 1985, order to 
authorize Petitioner to continue to 
transport natural gas for Water Power 
under the transportation agreement, as 
amended, for an additional one year 
term, expiring March 11, 1987. 

Petitioner submits that other than the 
extension of term, no changeis’ 
proposed in the subject transportation 
service. 
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Petitioner further submits that it will 
continue to charge its effective tariff rate 
applicable to incremental on-system 
transportation services. It is alleged that 
such rate is currently 20.0 cents per 
million Btu, plus a fuel charge and a 
G.R.I charge. 

Comment date: February 20, 1986, in 
accordance with the first subparagraph 
of Standard Paragraph F at the end of 
this notice. 

4. Southern Natural Gas Company 
{Docket No. CP83-439-003] 

Take notice that on January 16, 1986, 
Southern Natural Gas Company 
(Petitioner), P.O. Box 2563, Birmingham, 
Alabama 35202-2563, filed in Docket No. 
CP83-439-003 a petition to amend the 
Commission's order issued January 15, 
1985, in Docket No. CP83-439-000, as 
amended, so as to authorize the off- 
system sale of natural gas to New 
Orleans Public Service Inc. (NOPSI) to 
continue for an additional two years, all 
as more fully set forth in the petition to 
amend which is on file with the 
Commission and open to public 
inspection. 

Petitioner states that its certificate to 
sell up to 85,000 Mcf of natural gas per 
day on an interruptible basis to NOPSI 
expired on January 15, 1986. Petitioner 
also proposes to amend the rate to be 
equal to its effective Rate Schedule 
OCD-1 commodity charge. It is 
explained that this rate would be 
adjusted to reflect any changes in 
Petitioner's OCD-1 Rate Schedule 
commodity charge. 

Comment date: February 20, 1986, in 
accordance with the first subparagraph 
of Standard Paragraph F at the end of 
this notice. 


5. Transcontinental Gas Pipe Line 
Corporation 


[Docket No. CP86-272-000] 

Take notice that on January 15, 1986, 
Transcontinental Gas Pipe Line 
Corporation (Transco}, P.O. Box 1396, 
Houston, Texas 77251, filed in Docket 
No. CP88-272-000 an application 
pursuant to section 7(c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing 
Transcc to transport natural gas on 
behalf of Florida Gas Transmission 
Company (Florida Gas), all as more fully 
set forth in the application which is on 
file with the Commission and open to 
public inspection. 

Transco proposes to transport up to 
5,175 dt equivatents of gas per day on an 
interruptible basis for Florida Gas for an 
initial term of ten years and year-to-year 
thereafter. It is stated that gas 
purchased by Florida Gas from Chevron 





ae ton enti rties and 
PanCanadian Petroleum 


further stated that Transco would 
redeliver equivalent quantities of gas to 
Florida Gas through existing points of 
interconnection between the facilities of 
Transco and Florida Gas in Vermillion 
Parish and St. Helena Parish, Louisiana. 

It is asserted that Transco would 
charge Florida Gas 5.6 cents per dt 
equivalent of gas for the transportation 
service. It is explained that Transco has 
been providing the transportation 
service for Florida Gas since May 23, 
1985, under the self-implementing 
authorization of Part 284 of the 
Commission’s Regulations 

Comment date: February 20, 1986, in 
accordance with Standard Paragraph F 
at the end of this notice. 


6. Washington Gas Light Company 
[Docket No. CP84-706-001} 

Take notice that on January 16, 1985, 
Washington Gas Light Company [WGL), 
1100 H Street, N.W., Washington, D.C. 
20080, filed in Docket No. CP84-706-001 
a petition pursuant to section 7{c) of the 
Natural Gas Act to amend the order 
issued November 13, 1984, in Docket No. 
CP84-706-000, all as more fully set forth 
in the petition to amend which is on file 
with the Commission and open to public 
inspection. 

The order issued November 13, 1984, 
permitted WGL to sell compressed 
natural gas (CNG) to Accokeek Marine 
Company {Accokeek) for a short-term 
experimental period terminating 
December 31, 1985. The order exempted 
WGL from the certificate requirements 
of section 7(c} of the Natural Gas Act for 
that time period. WGL desires to 
continue to sell CNG, on an 
experimental basis, to Accokeek for a 
period ending December 31, 1986. It is 
stated that the volume of gas to be sold 
in this experimental program is de 
minimis, as Accokeek's current cylinder 
capacity is only approximately 5 Mcf of 
gas. 

Comment date: February 18, 1988, in 
accordance with the first subparagraph 
of Standard Paragraph F at the end of 
this notice. 


Standard Paragraphs 
F. Any person desiring to be heard or 
make any protest with reference to said 


filing should on or before the comment 
date file with the Federal Energy 


Regulatory Commission, 825 North 
Capitol Street, NE., Washington, D.C. 
20426, a motion to intervene or a protest 
in accordance with the requirements of 
the Commission's Rules of Practice and 
Procedure (18 CFR 385.211 and 385.214) 
and the Regulations under the Natural 


, Gas Act (18 CFR 157.10). All protests 


filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this filing 
if no motion to.intervene is filed within 
the time required herein, if the 
Commission on its own review of the 
matter finds that < grant of the 
certificate is required by the public 
convenience and necessity. if a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion - 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for the applicant to appear 
or be represented at the hearing. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 86-2436 Filed 2-3-86; 8:45 am] 
BILLING CODE 6717-01-M 


{Docket No. SA86-5-000) 


Entex, Inc.; Petition for Adjustment 
Issued: January 30, 1986. 


On November 7, 1985, Entex, ie, 
(Entex) filed with the Federal Energy 
Regulatory Commission a petition for an 
adjustment pursuant to section 502({c) of 
the Natural Gas Policy Act of 1978.' 
Entex seeks an adjustment from 
§ 284.105 of the Commission's 
regulations, promulgated October 9, 
1985, by Order No. 436 in Docket No. 
RM85-1-000, * as amended by certain 


1 15 U.S.C. 3412{c) (1982). 

2 Regulation of Natural Gas Pipelines After 
Partial Wellhead Decontrol, 50 FR 42408 [October 
18, 1985). 
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corrections (Technical Corrections) 
issued October 24, 1985.* 

Entex states that recently it had 
negotiated and orally agreed to an . 
NGPA section 311 transportation 
arrangement with United Gas Pipe Line 
Company {United) under which United 
agreed to transport gas which Entex has 
arranged to purchase from a producer. 
Entex planned to resell the gas to 
approximately 40 customers in its 
service area. 

Entex complains that its proposed 
arrangement, which had not been 
commenced by Gctober 9, 1985, was 
improperly denied grandfather status by 
the Commission’s October 24, 1985 order 
which provided that NGPA section 311 
transportation arrangements must have 
commenced by October 9, 1985, to be 
free of the non-discriminatory access 
condition imposed by Order No. 436. 
Entex states that, because of 
unwillingness on the part of United to 
become subject to the non- 
discriminatory access condition, the 
October 24 order precluded the parties 
from commencing the negotiated 
transaction and caused Entex a serious 
inequity. Entex argues that the October 
24 order was issued without adequate 
notice or opportunity for comment or a 
proper statement of its basis, and that it 
was impermissibly retroactive as to 
Entex and United. It requests that the 
Commission grant an adjustment from 
§ 284.105 to permit Entex and United to 
implement and commence their 
negotiated transaction on a 
grandfathered basis, without subjecting 
United to the non-discriminatory access 
condition. 

The procedures applicable to the 
conduct of this adjustment proceeding 
are found in Subpart K of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.1101 et seg: 
(1985)). Any person desiring to 
participate in this adjustment 
proceeding must file a motion to 
intervene in accordance with the 
provisions of such Subpart K. All 
motions to intervene must be filed 
within 15 days after publication of this 
notice in the Federal Register. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 86-2439 Filed 2-3-8; 8:45 am] 
BILLING CODE 6717-01-™ 


3 Entex’s petition for adjustment under section 
502(c) was filed in the alternative with a request for 
rehearing of Order No. 436 and the Technical 
Corrections thereto. Order No. 436-A, issued 
December 12, 1985 (50 FR 52217 (December 23, 
1985)), inter alia, denied Entex's request for 
rehearing. 
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{Docket No. RP85-150-006) 


Natural Gas Pipeline Co. of America; 
Compliance Filing | 
January. 28, 1986. 

Take notice that on January 22, 1986, 
Natural Gas Pipeline Company of 
America (Natural) tendered for filing the 
following tariff sheets to be a part of its 
FERC Gas Tariff, Third Revised Volume 
No. 1: 


Third Substitute Twenty-sixth Revised 
Sheet No. 5A 

Second Substitute Original Sheet No. 82 

Second Substitute Original Sheet No. 83 

Second Substitute Original Sheet No. 84 

Second Substitute Original Sheet No. 85 


Natural states this filing is in 
compliance with Ordering Paragraphs 
(A) and (E) of the Commission's order 
issued January 17, 1986 at Docket Nos. 
RP85-150-004 and 005. 

Natural requests waiver of the 
Commission’s Regulations to the extent 
necessary to permit the enclosed tariff 
sheets to become effective January 1, 
1986. Natural indicates that this filing 
has been mailed to its jurisdictional 
customers, interested state regulatory 
agencies, and all parties on the official 
service list at Docket No. RP85-—150-000. 

- Any person desiring to be heard or to 
protest said filings should file a motion 
to intervene or a protest with the ; 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rules 211 and 214 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.211, 385.214). All 
such motions or protests should be filed 
on or before February.4, 1986. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of these filings are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 86-2440 Filed 2-3-86; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. ER86-254-000, et al.] 


January 27, 1986. 


Take notice that the following filings 
have been made with the Commission: 


1. Portland General Electric Company 


{Docket No. ER86-254-000] 

Take notice that on January 21, 1986, 
Portland General Electric Company 
(PGE) tendered for filing a Summary of 
Sales made r the Company's first 
revised Electric Service Tariff, Volume 
No. 1, during November of 1985, along 
with a cost justification for the rates 
charged. 

Portland General Electric Company 
requests an effective date of December 
31, 1985 and therefore requests a waiver 
of the Commission's notice 
requirements. 

Copies of this filing were served upon 
parties having service agreements with 
PGE, parties to the Intercompany Pool 
Agreement (revised), intervenors in 


. Docket No. ER77-131 and the Oregon 


Public Utility Commissioner. 

Comment date: February 6, 1986, in 
accordance with Standard Paragraph E 
at the end of this notice. 


2. Pacific Power & Light Company, an 
Assumed Business Name eek caer 


[Docket No. ER86-252-000] 

Take Notice that Pacific Power & Light 
Company (Pacific), an assumed business 
name of PacifiCorp, on January 21, 1986, 
tendered for filing, in accordance with 
§ 35.30 of the Commission's Regulations, 
Pacific’s Revised Appendix 1 for the 
state of Oregon and Bonneville Power 
Administration's (Bonneville) 
Determinaton of Average System Cost 
(ASC) for the state of Oregon 
(Bonneville’s Docket No. 5-A1-8501). 
The Revised Appendix 1 calculates the 
ASC for the state of Oregon applicable 
to the exchange of power between 
Bonneville and Pacific. 

Pacific requests waiver of the 
Commission's notice requirements to 
permit this rate schedule to become 
effective April 26, 1985, which it claims 
is the date of commencement of service. 

Copies of the filing were supplied to 
Bonneville, the Public Utility 
Commissioner of Oregon, and 
Bonneville’s Direct Service Industrial 
Customers. 

Comment date: February 6, 1986, in 
accordance with Standard Paragraph E 
at the end of this notice. 


3. Pacific Power & Light y, an 
Assumed Business Name of PacifiCorp 


[Docket No. ER86-253-000] 

Take notice that on January 21, 1986 
Pacific Power & Light Company (Pacific), 
an assumed business name of 
PacifiCorp, tendered for filing Ninth 
Revised Sheet No. 5C, superseding 
Eighth Revised Sheet No. 5C (Index of 
Purchasers) of Pacific's FERC Electric 
Tariff, Original Volume No. 3 (Tariff), 
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and a Service ent between 
Pacific and Port Angeles City Light 
Department. 

Pacific states that the Service 
Agreements provide for the sale of 
nonfirm power and energy, in 
accordance with the rates specified in 
Service Schedule PPL-3 under Pacific's 
Tariff. 

Comment date: February 6, 1986, in 
accordance with Standard Paragraph E 
at the end of this notice. 


Standard Paragraphs 


E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 


~ DC 20426, in accordance with Rules 211 


and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate.action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 86-2435 Filed 2-3-86; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RE81-74-004] - 


Sierra Pacific Power Co.; Application 
for Exemption 
January 30, 1986. 

Take notice that Sierra Pacific Power 
Company (Sierra) filed an application on 
October 25, 1985 for exemption from 
certain requirements of Part 290 of the 
Federal Energy Regulatory 
Commission's (FERC) regulations 
concerning collection and reporting of 
cost of service information under section 
133 of the Public Utility Regulatory 
Policies Act (PURPA), Order No. 48 (44 
FR 58687, October 11, 1979). Exemption 
is sought from the requirement to file on 
or prior to June 30, 1986 information on 
the costs of providing electric service as 
specified in Subpart B, C, D and E or 
Part 290. 

In its application for exemption Sierra 
states, in part, that it should not be 
required to file the specified data for the 
following reason: 

The purposes of section 133 of PURPA have 
been and will continue to be served by 





alternate procedures requiring detailed filings 
with state regulatory commissions. 

Copies of the application for 
exemption are on file with FERC and are 
available for public inspection. FERC’s 
regulations require that said utility also 
apply to any state regulatory authority 
having jurisdiction over it to have the 
application published in any official 
state publication in which electric rate 
change applications are usually noticed, 
and that the utility publish a summary of 
the application in newspapers of general 
circulation in the affected jurisdiction. 

Any person desiring to present written 
views, arguments, or other comments on 
the application for exemption should file 
such information with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, on or before 45 days following 
the date this notice is published in the 
Federal Register. Within that 45 day 
period, such person must also serve a 
copy of such comments on: 

Sierra Pacific Power Company, Legal 

Department, P.O. Box 10100, Reno, 

Nevada 89520. 


[FR Doc. 86-2441 Filed 2~-3-86; 8:45 am] 
BILLING CODE 6717-01-™ 


[Docket No. CP-288-000) 


Texas Gas Transmission Corp.; 
Application 


January 30, 1986. 

Take notice that on January 24, 1986, 
Texas Gas Transmission Corporation 
(Applicant), P.O. Box 1160, Owensboro, 
Kentucky 42302, filed in Docket No. 
CP86-288-000 an application pursuant to 
section 7(c) of the Natural-Gas Act for a 
certificate of public convenience and 
necessity authorizing the transportation 
of natural gas in interstate commerce on 
an interruptible basis for the account of 
Arkla Energy Resources, a division of 
Arkla, Inc. (Arkla), all as more fully set 
forth in the application which is on file 
and.open to public inspection. 

Applicant proposes to transport up to 
100 billion Btu of gas per day on an 
interruptible basis for Arkla pursuant to 
a gas transportation agreement, dated 
February 27, 1984, as amended. 
Applicant states it would receive such 
gas at various existing points of 
interconnection with Arkla in Texas, 
Arkansas and Louisiana and redeliver 
this gas to Louisiana Intrastate Gas 
Corporation (LIG), for the account of 
Arkla, at four existing points of 
interconnection between Applicant and 
LIG in Louisiana. LIG then delfvers the 
gas to Central Louisiana Electric Co., 


Inc., for use in several of its power. 
stations. 

Applicant states no third-party 
transportation is necessary for it to 
receive this gas into its system. 
Applicant states the primary term of the 
proposed transportation service shall be 
from the date of initial delivery to 
December 31, 1995, and from year to 
year thereafter unless cancelled upon 
six months prior writen notice by either 
party. Applicant states it is currently 
transporting the subject gas for Arkla 
pursuant to Subpart G of Part 284 of the 
Commission's Regulations and the 
blanket certificate issued to Applicant in 
Docket No. CP80-186. 

As consideration for the proposed 
transportation service Applicant 
proposes to charge Arkla the legally 
effective rate applicable to that type of 
service as it may exist from time to time 
and as specified in Applicant's 
appropriate transportation rate schedule 
as filed with the Commission. Applicant 
states the current transportation rate for 
gas delivered to three of the debivery 
points is 7.30 cents per million Btu (Rate 
Schedule T-SL/Z-SL), and for one 
delivery point the current rate is 24.16 
cents per million Btu (Rate Schedule T- 
1/Z-1). Applicant states the current ~ 
rates are actually motion rates being 
collected by Applicant subject to refund, 
pending approval of its stipulation and 
agreement in Docket No. RP-85-141-002 
and RP85-141-005. 

Applicant states that the 
transportation service on behalf of 
Arkla allows Arkla access to an existing 
customer that could not otherwise be 
served by Arkla without the 
construction of facilities by Arkla 
duplicative of those existing facilities 
owned by Applicant. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before 
February 10, 1986, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a motion to 
intervene or a protest in accordance 
with the requirements of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214 or 385.211) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
«ny hearing therein must file a motion-to 
intervene in accordance with the 
Commission’s Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
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jurisdiction confered upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 


‘ unnecessry for Applicant to appear or 


be represented at the hearing. 
Kenneth F. Plumb, 

Secretary. 

[FR Doc. 86-2442 Filed 2-3-86; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. QF86-326-000, et al.] 


Chevron U.S.A. Inc., et al.; Small Power 
Production and tion 
Facilities; Qualifying Status; Certificate 
Applications, 


Etc. 


Comment date: Thirty days from 
publication in the Federal Register, in 
accordance with Standard Paragraph E 
at the end of this notice. 


January 30, 1986. 


Take notice that the following filings 
have been made with the Commission. 


1. Chevron U.S.A. Inc. 


[Docket No. QF86-326-000] 


On January 14, 1986, Chevron U.S.A. 
Inc. (Applicant), of Bakersfield, 
California 93302 submitted for filing an 
application for certification of a facility 
as a qualifying cogeneration facility 
pursuant to § 292.207 of the 
Commission's regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The topping-cycle cogeneration 
facility will be located near McKittrick, 
California. The facility will consist of 
two combustion turbine generators and 
two waste heat recovery steam 
generators (HRSG's). The primary 
energy source will be natural gas. The 
electric power production capacity of 
the facility will be 5.4 MW. The steam 
from HRSG's will be used for tertiary 
petroleum production. Construction of 
the facility was scheduled to:begin last 
quarter of 1985. 





Federal Register / Vol. 51, No. 23 / Tuesday, February 4, 1986 / Notices 


2. Consolidated Power Company 
[Docket No. QF86-435-000] 

On December 30, 1985, Consolidated 
Power Company (Applicant), of 3003 
Summer Street, Stamford, Connecticut 
06905, submitted for filing an application 
for certification of a facility as a 
qualifying cogeneration facility pursuant 
to § 292.207 of the Commission’s 
regulations. No determination has been 
made that the submittal constitutes a 
complete filing. 

The topping-cycle cogeneration 
facility will be located near the Joan 
Fabrics Corporation, 122 Western 
Avenue, Lowell, Massachusetts 01853. 
The facility will consist of a combustion 
turbine generator, a steam turbine 
generator, and a waste heat recovery 
boiler. The electric power production 
capacity of the facility will be 21.7 MW. 
The primary energy source for the 
facility will be natural gas. 


3. Consolidated Power Company 
[Docket No. QF86-436-000] 


On December 30, 1985, Consolidated . 
Power Company (Applicant), of 3003 
Summer Stamford, Connecticut 
06905, submitted for filing an application 
for certification of a facility as a 
qualifying cogeneration facility pursuant 
to § 292.207 of the Commission's 
regulations. No determination has been 
made that the submittal Constitutes a 
complete filing. 

The topping-cycle cogeneration 
facility will be located near Wyeth 
Nutritionals, Inc., Georgia Dairy 
Industrial Park, Milton, Vermont 05468. 
The facility will consist of a combustion 
turbine and a waste heat recovery 
boiler. The electric power production 
capacity of the facility will be 3.4 MW. 
The primary energy source for the 
facility will be natural gas. 


4. Consolidated Power Company 


[Docket No. QF86-437-000} 


On December 30, 1985, Consolidated 
Power Company (Applicant), of 3003 
Summer Street, Stamford, Connecticut 
06905, submitted for filing an application 
for certification of a facility as a 
qualifying cogeneration facility pursuant 
to § 292.207 of the Commission's 
regulations. No determination has been 
made that the submittal constitutes a 
complete filing. 

The topping-cycle cogeneration 
facility will be located near Travenol 
Labs, Inc., Highway 61 North, Cleveland, 
Mississippi 38732. The facility will 
consist of a combustion turbine 
generator and a waste heat recovery 
boiler. The electric power.production 
capacity of the facility will be 3.2 MW. 


, 


, submitted for 


The primary energy source for the 
facility will be natural gas. 

5. Consolidated Power Company 
[Docket No. QF86-438-000] 

On December 30, 1985, Consolidated 
Power Company (Applicant), of 3003 
Summer Street, Stamford, Connecticut 
06905, submitted for filing an application 
for certification of a facility as a 
qualifying cogeneration facility pursuant 
to § 292.207 of the Commission's 
regulations. No determination has been 
made that the submittal constitutes a 


‘complete filing. 


The topping-cycle cogeneration 
facility will be located near the Medical 
Center Hospital of Vermont, Colchester 
Avenue, Burlington, Vermont 05401. The 
facility will consist a combustion turbine 
generator, a steam turbine generator, 
and a waste heat recovery boiler. The 
electric power production capacity of 
the facility will be 23.2 MW. The 
primary energy source for the facility 
will be natural gas. 


6. Golden West Cogeneration Company, 
Inc. 


[Docket No. QF86-483-000] 

On December 31, 1985, Golden West 
Cogeneration Company, Inc. 
(Applicant), of 13539 East Foster Road, 
Santa Fe Springs, California 90670, 
an application for 
certification of a facility as a qualifying 
cogeneration facility pursuant to 
§ 292.207 of the Commission's 
regulations. No determination has been 
made that the submittal constitutes a 
complete filing. 

The topping-cycle cogeneration 
facility will be located in Santa Fe 
Springs, California and will consist of a 
gas turbine generator and a heat 
recovery steam generator. Thermal 
energy recovered in the form of steam 
will be applied for refinery uses in the 
Golden West Refining Company, Santa 
Fe Springs refinery. The net electric 
power production capacity will be 22.17 
MW. The primary source of energy will 
be natural gas. 


7. The University of Texas at Austin 


[Docket No. QF86-486-000] 

On January 9, 1986, the University of 
Texas at Austin (Applicant), of Utilities 
Division, P.O. Drawer 7580, Austin, 
Texas 78713-7580, submitted for filing 
an application for certification of a 
facility as a qualifying cogeneration 
facility pursuant to § 292.207 of the 
Commission's regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The combined-cycle cogeneration 
facility will be located in Austin, Texas. 
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The facility is consisting of four 
intermediate pressure and two low 
pressure gas boilers; three condensing/ 
extraction steam turbine generating 
units; three condensing turbine 
generating units and one combustion 
turbine generating unit with a 
supplemental firing waste heat recovery . 
steam boiler. Low pressure steam 
generated by the facility is used for 
chilled water production, domestic hot 
water and building heating. The electric 
power production capacity of the facility 
is 60.3 MW. The primary energy source 
is natural gas. The gas turbine 
installation began in May, 1966. 


8. Continental Energy Associates 


' [Docket No. QF83-413-002] 


On january 14, 1986, Continental - 
Energy Associates (Applicant), of 87 Eln 
Street, Cohasset, Massachusetts 02025, 
submitted for filing an application for 
recertification of a facility as a 
qualifying cogeneration facility pursuant 
to § 292.207 of the Commission's 
regulations. No determinaticn has been 
made that the submittal constitutes a 
complete filing. 

The topping-cycle cogeneration 
facility will be located at the coal 
gasification plant in the Humboldt 
Industrial Park, Hazleton, Pennsylvania. 
The facility will consist of a maximum 
of three gas turbine generator units and 
two waste heat recovery boilers. The 
primary sources of energy are synthetic 
and natural gas. The electric power 
production capacity is 125 MW. The 
thermal energy output of the facility, in 
the form of steam and hot water will be 
utilized for process and heating/cooling 
applications in the coal gasification and 
testing facility and for sale to industrial 
customers for heating, cooling, and 
various process applications. 

On December 11, 1985, au order was 
issued by the Director of the Office of 
Electric Power Regulation granting 
certification to the cogeneration facility 
with an electric power production 
capacity of 28 MW and consisting of 
four gas turbine generators and a waste 
heat recovery boiler. 


Standard Paragraphs 


E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commissien, 825 
North Capitol Streei, NE., Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure {18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 





determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

[FR Doc. 86-2437 Filed 2-3-86; 8:45 am] 
BILLING CODE 6717-01-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


National Emergency Training Center, 
Board or Visitors for the National Fire 
Academy; Open Meeting 


In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of the following committee meeting: 


Name: Board of Visitors (BOV) for the 

National Fire Academy (NFA). 

Dates of Meeting: February 10-11, 1986. 
Place: Federal Emergency Management 

Agency, Federal Center Plaza, 500 C Street 

SW., Room 413, Washington, D.C. 20472. 
Time: February 10—3:00 p.m. to 5:00 p.m., 

February 11—8:30 a.m. to 5:00 p.m. 

Proposed Agenda: 

February 10-11: Old Business; New Business; 
Review of Staff Recommendations to NFA 
Master Curriculum Plan; Annual Report by 
National Fire Academy Superintendent and 
Deputy Superintendents. 


The meeting will be open to the public 
with approximately 10 seats available 
on.a first-come, first-serve basis. 
Members of the general public who plan 
to attend the meeting should contact Mr. 
Joseph Donovan, Superintendent, 
National Fire Academy, National 
Emergency Training Center, 16825 South 
Seton Avenue, Emmitsburg, Maryland, 
21727 (telephone number, 301-447-6771) 
on or before February 4, 1986. 

Minutes of the meeting will be 
prepared by the Board and will be 
available for public viewing in the 
Associate Director's Office, Building N. 
National Emergency Training Center, 
Emmitsburg, MD, 21727. Copies of the 
minutes will be available upon request 
30 days after the meeting. 


Dated: January 22, 1985. 
Joseph L. Donovan, 
Superintendent, National Fire Academy. 
[FR Doc. 86-2415 Filed 23-86; 8:45 am] 
BILLING CODE 6718-01-M 


FEDERAL MARITIME COMMISSION 


Ocean Freight Forwarder License 
Applicants; M. Zager, International, inc. 


Notice is hereby given that the 
following applicants have filed with the 
Federal Maritime Commission , 
applications for licenses as ocean freight 
forwarders pursuant to section 19 of the 
Shipping Act, 1984 (46 U.S.C. app. 1718 
and 46 CFR Part 510). 

Persons knowing of any reason why 
any of the following applicants should 
not receive a license are requested to 
communicate with the Director, Bureau 
of Tariffs, Federal Maritime 
Commission, Washington, DC 20573. 
M. Zager International, Inc., 844 

Winchester Avenue, Hillside, NJ 

07205; Officers: Martin Zager, 

President/Director, Edith S. Zager, 

Vice President/Director 
Oceanair, Inc., P.O. Box 8707, Cargo 

Bldg. A-22, BWI, Maryland 21240; 

Officers: Ann T. Bruno, President, 

Philip B. Sigismondi, Vice President, 

Richard E. Norris, Secretary/ 

Treasurer 
Sea-Bridge International, Inc., 13 John 

Paul Drive, Hamilton Square, NJ 

08690, Officer: Donald M. Guerrazzi, 

President 


Dated: Jariuary 29, 1986. 

By the Federal Maritime Commission. 
John Robert Ewers, 
Secretary. 
[FR Doc. 86-2390 Filed 2-3-6; 8:45 am] 
BILLING CODE 6730-01-M 


Ocean Freight Forwarder License 
Revocations; Staten Overseas 
Operations Corp. 


Notice is hereby given that the 
following ocean freight forwarder 
licenses have been revoked by the 
Federal Maritime Commission pursuant 
to section 19 of the Shipping Act of 1984 
(46 U.S.C. app. 1718) and the regulations 
of the Commission pertaining to the 
licensing of ocean freight forwarders, 46 
CFR Part 510. 

License Number: 1935 
Name: Staten Overseas Operations 

Corp. 

Address: P.O. Box 145, New York, NY 

10033 
Date Revoked: January 9, 1986 
Reason: Surrendered license voluntarily 
License Number: 2714 
Name: Soo Bok Kang dba Oceangate 

Forwarding Company 
Address: 4841 Sandy Circle, La Palma, 

CA 90623 
Date Revoked: January-19, 1986 
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Reason: Failed to maintain a valid 
surety bond 

Eugene P. Stakem, 

Deputy Director, Bureau of Tariffs.’ 

[FR Doc. 86-2391 Filed 2-3-86; 8:45-am] 

BILLING CODE 6730-01-M 


FEDERAL RESERVE SYSTEM 
First Alabama Bancshares, Inc.; 
Correction 


This notice corrects a previous 
Federal Register document (FR Doc. No. 
86-294), published at page 2433 of the 
issue for Thursday, January 16, 1986. 

These activities would be conducted 
in the following states: Alabama, 
Georgia, Florida, Tennessee, and 
Mississippi. 

Board of Governors of the Federal 
Reserve System, January 29, 1986. 
James McAfee, 

Associate Secretary of the Board. 
[FR Doc. 86-2337 Filed 2-3-86; 8:45 am] 
BILLING CODE 6210-01-M 


First United Bancorp; Formation of, 
Acquisition by, or Merger of Bank 
Holding Companies; and Acquisition of 
Nonbanking Company é 


The company listed in this notice has 
applied under § 225.14 of the Board’s 
Regulation Y (12 CFR 225.14) for the 
Board's approval under section 3 of the 
Bank Holding Company Act (12 U.S.C. 
8142) to become a bank holding 
company or to acquire voting securities 
of a bank or bank holding company. The 
listed company has also applied under 
§ 225.23(a)(2) of Regulation Y (12 CFR 
225.23(a)(2)) for the Board's approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies, or to. engage in such 
an activity. Unless otherwise noted, 
these activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
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to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

‘Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than February 26, 
1986. 

A. Federal Reserve Bank of Chicago 
(Franklin D. Dreyer, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. First United Bancorp, Franklin, 
Indiana; to become a bank holding 
company by acquiring 100 percent of the 
voting shares of Franklin Bank and 
Trust Company, Franklin, Indiana. 

Applicant has also applied to acquire 
Franklin Mortgage Corporation, 
Indianapolis, Indiana, and thereby 
engaging in residential mortgage loan 
lending, servicing and brokering and 
commercial mortgage loan, servicing 
and brokering, pursuant to § 225.25(b)(1) 
of Regulation Y. 

Applicant has also applied to acquire 
Franklin Financial Corporation, 
Indianapolis, Indiana, and thereby 
engage in the origination, package, sale 
and servicing of commercial and 
mortgage loans, the origination of small 
consumer loans and the origination of 
finance leases, pursuant to § 225.25(b)(5) 
of Regulation Y. 

Board of Governors of the Federal Reserve 
System, January 29, 1986. 

James McAfee, 

Associate Secretary of the Board. 

[FR Doc. 86-2338 Filed 2-3-86; 8:45 am] 
BILLING CODE 6210-01-M 


Norwest Corp.; Application To Engage 
de novo in Permissible Nonbanking 
Activities 


The company listed in this notice has 
filed an application under § 225.23(a)(1) 
of the Board's Regulation Y (12 CFR 
225.23(a)(1)) for the Board's approval 
under section 4{c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)({8)) and § 225.23(a) of Regulation 
Y (12 CFR 225.21(a)) to commence or to 


‘approval of the proposal. 


engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at thé Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
expess their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by:a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 

Unless otherwise noted, comments 
regarding the application must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than February 24, 1986. 

A. Federal Reserve Bank of 
Minneapolis (Bruce J. Hedblom, Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480: 

1. Norwest Corporation, Minneapolis, 
Minnesota; to engage de novo through 
its direct or indirect subsidiaries, 
Norwest Financial Services, Inc., Des 
Moines, Iowa or one or more of its 
subsidiaries, in the activities of 
consumer finance; sales finance; 
commercial finance (including, but not 
limited to, accounts receivable 
financing, factoring and other secured 
lending activities); lease financing; the 
underwriting of credit life and credit 
accident and health insurance related to 
extensions of credit by. Norwest 
Corporation or its subsidiaries; and the 
offering for sale and selling of 
bookkeeping, payroll and other 
management financial reporting 
services. This notification is for existing 
or de novo subsidiaries of Norwest 
Financial Services, Inc., to engage de 
novo in any of the aforementioned 
activities at any location with the State 
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of ‘Alaska. The state that will be served 
is the State of Alaska. 


Board of Governors of the Federal Reserve 
System, January 29, 1986. 
James McAfee, 
Associate Secretary of the Board. 
[FR Doc. 86-2339 Filed 2-3-86; 8:45 am| 
BILLING CODE 6210-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. 85F-0567] 


Cabot Corp.; Filing of Food Additive 
Petition 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug ih 
Administration (FDA) is announcing 
that Cabot Corp. has filed a petition 
proposing that the food additive 
regulations be amended to provide for 
the safe use of high purity carbon black ° 
(furnace process) as a colorant in 
polymers. Cabot Corp. also requested 
that the food additive regulations be 
amended to provide for the safe use of 
high purity carbon black (furnace 
process) as an alternative additive 
where carbon black (channel process) is 
now permitted for use in contact with 
food. 


FOR FURTHER INFORMATION CONTACT: 
Marvin D. Mack, Center for Food Safety 
and Applied Nutrition (HFF-335), Food 
and Drug Administration, 200 C St. SW., 
Washington, DC 20204, 202-472-5690. 


SUPPLEMENTARY INFORMATION: Under 
the Federal Food, Drug, and Cosmetic 
Act (sec. 409(b)(5), 72 Stat. 1786 (21 
U.S.C. 348(b)(5)), notice is given that a 
petition (FAP 6B3901) has been filed by 
Cabot Corp., Concord Rd., Billerica, MA 
01821, proposing that § 178.3297 
Colorants for polymers (21 CFR 
178.3297} be amended to provide for the 
safe use of high purity carbon black 
(furnace process) as a colorant in 
polymers. The petitioner also requested 
that the food additive regulations be 
amended to provide for the safe use of 
high purity carbon black (furnace 
process) as an alternative additive - 
where carbon black (channel process) is 
now permitted for use in contact with 
food. 

The potential environmental impact of 
this action is being reviewed. If the 
agency finds that an environmental 
impact statement is not required and 
this petition results in a regulation, the 
notice of availability of the agency's 





finding of no significant impact and the 
evidence supporting that finding will be 
published with the regulation in the 
Federal Register in accordance with 21 
CFR 25.40(c), as published in the Federal 
Register of April 26, 1985 (50 FR 16636}. 
Dated: January 24, 1986. 
Sanford A. Miller, 
Director, Center for Food Safety and Applied 
[FR Doc. 86-2407 Filed 2-3-86; 8:45 am] 
BILLING CODE 4160-01-™ 


[Docket No. 5E-0562} 


Determination of Regulatory Review 
Period for Purposes of Patent 
Automatic 


Extension; Implantable 
Cardioverter/Defibrillator System 
AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) has determined 
the regulatory review period for the 
Automatic Implantable Cardioverter/ 
Defibrillator System and is publishing 
this notice of that determination as 
required by law. FDA has made the 
determination because of the 
submission of an application to the 
Commissioner of Patents and 
Trademarks, Department of Commerce, 
for the extension of a patent which 
claims that medical device. 
ADDRESS: Written comments and 
petitions should be directed to the . 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. 
FOR FURTHER INFORMATION CONTACT: 
Philip L. Chao, Office of Health Affairs 
(HFY-20), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-1382. 
SUPPLEMENTARY INFORMATION: The Drug 
Price Competition and Patent Term 
Restoration Act of 1984 (Pub. L. 98-417) 
generally provides that a patent may be 
extended for a period of up to 5 years so 
long as the patented item (human drug 
product, medical device, food additive, 
or color additive) was subject to 
regulatory review by FDA before the 
item was marketed. Under that act, a 
product's regulatory review period forms 
the basis for determining the amount of 
extension an applicant may receive. 
Under the act, a product's “regulatory 
review period” forms the basis for 
determining the amount of extension an 
applicant may receive. A regulatory 
review period consists of two periods of 
time: a testing phase and an approval 
phase. For medical devices, the testing 
phase begins with a clinical 


investigation of the device and runs 
until the approval phase begins. The 
approval phase starts with the initial 
submission of an application to market 
the device and continues until 
permission to market the device is 
granted. Although only a portion of a 
regulatory review period may count 
toward the actual amount of extension 
that the Commissioner of Patents and 
Trademarks may award (half the testing 
phase must be subtracted as well as any 
time that may have occurred before the 
patent was issued), FDA's determination 
of the length of a regulatory review 
period for a medical device will include 
all of the testing phase and approval 
phase as specified in 35 U.S.C. 
156(g)(3)(B). 

FDA recently approved for marketing 
the Automatic Implantable 
Cardioverter/Defibrillator System, 
which is indicated for the treatment of 
ventricular tachycardia and ventricular 
fibrillation in patients who are at high 
risk of sudden cardiac death. Based on 
this approval, Mieczyslaw Mirowski 
now seeks patent term restoration. 

FDA has determined that the 
applicable regulatory review period for 
the Automatic Implantable 
Cardioverter/Defibrillator System is 
2,071 days. Of this time, 1,488 days 
occurred during the testing phase of the 
regulatory review period, while 583 days 
occurred during the approval phase. 
These periods of time were derived from 
the following dates: 

1. The date a clinical investigation 
involving this device was begun: 
February 4, 1980. 

The applicant claims February 4, 1980, 
as the date on which a clinical 
investigation on humans involving the 
device was begun. Although the device 
was subsequently modified, the results 
of the initial clinical investigations on an 
earlier model were included in FDA’s 
analysis of the approved product's 
safety and effectiveness. The test on the 
earlier model is, therefore, part of the 
testing phase. 

Additionally, the product is of a type 
which, under present regulations, would 
require IDE (investigational device 
exemption approval prior to the start of 
clinical investigations, and normally the 
initiation of the testing phase for a 
medical device is determined by 
reference to the approval phase of the 
relevant IDE. In this case, however, an 
IDE was not required prior to the start-of 
a clinical investigation because FDA's 
IDE regulations did not become effective 
until July 16, 1980. 

For the above reasons, FDA lacks 
records on which to independently 
verify the February 4, 1980, date claimed 
by the applicant, and FDA accepts the 
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applicant's claim regarding the date on 
which a clinical investigation was 
begun. 

2. The date an application was 
initially submitted with respect to the 
device under section 515 of the Federal 
Food, Drug, and Cosmetic Act: March 1, 
1984. 

FDA has verified that the application, 
P830060, was initially submitted on 
March 1, 1984. 

3. The date the application was 
approved: October 4, 1985. 

FDA has verified that P830060 was 
approved on October 4, 1985. 

This determination of the regulatory 
review period establishes the maximum 
potential length of a parent extension. 
However, the U.S. Patent and 
Trademark Office applies several 
statutory limitations in its calculations 
of the actual period for patent extension. 
In its application for patent extension, 
this applicant seeks 730 days of patent 
extension. 

Anyone with knowledge that any of 
the dates as published is incorrect may, 
on or before April 7, 1986, submit to the 
Dockets Management Branch (address 
above) written comments and ask for a 
redetermination. Furthermore, any 
interested person may petition FDA, on 
or before August 4, 1986, for a 
determination regarding whether the 
applicant for extension acted with due 
diligence during the regulatory review 
period. To meet its burden, the petition 
must contain sufficient facts to merit an 
FDA investigation. (See H. Rept. 857, 
Part 1, 98th Cong., 2d Sess., pp. 41-42, 
1984.) Petitions should be in the format 
specified in 21 CFR 10.30. 

Comments and petitions should be 
submitted to the Dockets Management 
Branch (address above) in three copies 
(except that individuals may submit 
single copies) and identified with the 
document number found in brackets in 
the heading of this document. Comments 
and petitions may be seen in the 
Dockets Management Branch between 9 
a.m. and 4 p.m., Monday through Friday. 

Dated: January 28, 1986. 

Stuart L. Nightingale, 

Associate Commissoner for Health Affairs. 
[FR Doc. 86-2409 Filed 2-3-86; 8:45 am] 
BILLING CODE 4160-01-M 


Public Health Service 


National Center For Health Services 
Research and Health Care Technology 
Assessment; Assessment of Medical 
Technology 


The Public Health Service (PHS), 
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through the Office of Health Technology 
Assessment (OHTA), announces that is 
is coordinating an assessment of what is 
know of the clinical effectiveness, and 
appropriateness, of real time cardiac 
monitors. These devices are understood 
to be noncontinuously functioning 
electrocardiographic systems that may 
be employed to monitor the cardiac 
status of patients over protracted 
periods of time. Specifically, this 
assessment seeks to determine whether, 
and to what degree, the information on 
cardiac activity captured by such 
devices is useful in diagnosing and 
treating patients with cardiac 
abnormalities and disease. We are 
particularly interested is a scientific 
comparison of the medical efficacy of 
real time cardiac monitors to that of 
continuously recording 24-hour (Holter) 
electrocardiographic monitors. If a 
distinction should be made between 
noncontinuous real time cardiac 
monitors and continuously recording 
devices, suggestions for appropriate 
generic descriptive terms are solicited. 
In addition, the efficacy and safety of 
real time cardiac monitors as a 
substitute for inpatient cardiac care unit 
(CCU) monitoring of patients with acute 
cardiac conditions will be assessed. 

PHS assessments consist of a 
synthesis of information obtained from 
appropriate organizations in the private 
sector as well as from PHS agencies and 
others in the Federal Government. The 
assessements are based on the most 
current knowledge concerning the safety 
and clinical effectiveness of a 
technology. Based on this assessment, a 
PHS recommendation will be formulated 
to assist the Health Care Financing 
Administration (HCFA) in establishing 
Medicare coverage policy. Any person 
or group wishing to provide OHTA with 
information relevant to this assessment 
should do so in writing no later than 90 
days from the date of publication of this 
notice. 

The information being sought is a 
review and assessment of past, current, 
and planned research related to this 
technology, a bibliography of published 
controlled clinical trials and other well- 
designed studies, and information 
related to the clinical acceptability and 
effectiveness of this technology. 
Proprietary information is not being 
sought.. 

Written material should be submitted 
to: Ernest Feigenbaum, M.D., Office of 
Technology Assessment, Park Building, 
Room 3-10, 5600 Fishers Lane, Rockville, 
MD 20857, (301) 443-4990. 


Enrique D. Carter, 


Director, Office of Health Technology 
Assessment, National Center for Health 
Services Research and Health Care 
Technology Assessment. 

January 23, 1986. 

[FR Doc. 8652363 Filed 2-3-86; 8:45 am] 
BILLING CODE 4160-17-M 


DEPARTMENT OF THE INTERIOR 
Office of the Secretary 


President’s Commission on Americans 
Outdoors; Meeting 


Pursuant to section 10(a)(2) of the 
Federal-Advisory Committee Act (Pub. 
L. 92-463), as s amended, notice is 
hereby given that a meeting of the 
President's Commission on Americans 
Outdoors (Commission) will be held 
Thursday, February 20, 1986, starting at 
9:00 am, in Arizona State University, _ 
Memorial Union Building's Pima Room, 
in Tempe, Arizona 85287. 

This will be a hearing to obtain 
information on the kinds of programs 
that are provided and opportunities 
afforded in recreation programs in this 
country. Attendees have been invited by 
the Commission for this public hearing; 
however interested parties may request 
time to testify by contacting the 
Commission. 

This meeting is open to the public, 


’ interested persons may attend. The 


Commission contact is Mr, James 
Gasser, and he may be contacted at the 
President's Commission on Americans 
Outdoors, P.O. Box 18547, 1111-20th 
Street, NW., Washington, DC 20036- 
8547, (202) 634-7310. 


Dated: January 29, 1986. 
Victor H. Ashe, 
Executive Director, President's Commission 
on Americans Outdoors. 
[FR Doc. 86-2377 Filed 2-3-86; 8:45 am] 
BILLING CODE 4310-70-M 


Fish and Wildlife Service 


Notice of Receipt of Application for 
Permit 


The following applicants have applied 
for permits to conduct certain activities 
with endangered species. This notice is 
provided pursuant to Section 10{c) of the 
Endangered Species Act of 1973, as 
amended (16 U.S.C. 1531, et seq.): 
PRT-703575 


Applicant: Zoological Society of San Diego, 
San Diego, CA 
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The applicant requests a permit to 
import one male lowland anoa (Bubalus 
depressicornis) from Zoologishcher 
Garten Berlin for the purpose of 
enhancement of propagation. 
PRT-703554 


Applicant: Circo Magico Italiano, Tlaxcala, 
Mexico 


The applicant requests a permit to 
import 15 male and 10 female Bengal 
tigers (Panthera tigris), and a female 
leopard (Panthera pardus), for the 
purpose of the propagation and survivai 
(conservation education) the species. 


PRT~-703056 


Applicant: New York Zoological Society, 
Bronx, NY 


The applicant requests a permit to 
import 2 male and 2 female proboscis 
monkeys (Nasalis Jarvatus), as they 
become available, from Sepilok, a 
Malaysian government holding facility 
for confiscated wildlife, for the purpose 
of enhancement of propagation. 


PRT-702013 
Applicant: Lorne E. Hanna, Corvallis, OR 


The applicant requests a permit to 
engage in interstate and foreign 
commerce with the following species of 
endangered cacti: Ancistrocactus 
tobuschii and Echinocereus viridiflorus 
var. davisii. 

Documents and other information 
submitted with these applications are 
available to the public during normal 
business hours (7:45 am to 4:15 pm) 
Room 611, 1000 North Glebe Road, 
Arlington, Virginia 22201, or by writing 
to the Director, U.S. Fish and Wildlife 
Service of the above address. 

Interested persons may comment on 
any of these applications within 30 days 
of the date of this publication by 
submitting written views, arguments, or 
data to the Director at the above 
address. Please refer to the appropriate 
PRI number when submitting comments. ° 

Dated: January 30, 1986. 

Larry LaRochelle, 

Acting Chief, Branch of Permits, Federal 
Wildlife Permit Office. 

[FR Doc. 86-2444 Filed 2-3-86; 8:45 am] 
BILLING CODE 4310-55-M 


issuance of Permit for Marine 
Mammals 


On December 11, 1985, a notice was 
published in the Federal Register (Vol. 
50, No. 238) that an application had been 
filed with the Fish and Wildlife Service 
by Manitoba Department of Business 
Development and Tourism (PRT-693086) 
for a permit to import a mounted polar 
bear for public display. 





Notice is hereby given that on January 
27, 1986, as authorized by the provisions 
of the Marine Mammal Protection Act of 
1972 (16 U.S.C. 1361-1407}, the Fish and 
Wildlife Service issued the permit 
subject to certain conditions set forth 
therein. 

The permit is available for public 
inspection during normal business hours 
at the Fish and Wildlife Service’s Permit 
Office in Room 605, 1000 North Glebe 
Road, Arlington, Virginia 22201. 

Dated: January 30, 1986. 

Larry LaRochelle, 

Acting Chief, Branch of Permits, Federal 
Wildlife Permit Office. 

[FR Doc. 86-2446 Filed 2-3-86; 8:45 am] 
BILLING CODE 4310-55-M 


Bureau of Land Management 
[W-59086] 


Reinstatement of 
Terminated Oil and Gas Lease; 
Wyoming 


January 27, 1986. 

Pursuant to the provisions of Pub. L. 
97-451, 96 Stat. 2462-2466, and 
Regulation 43 CFR 3108.2-3 (a) and 
(b)(1}, a petition for reinstatement of oil 
and gas lease W-59086 for lands in 
Uinta County, Wyoming was timely filed 
and was accompanied by all the 
required rentals accruing from the date 
of termination. 


The lessee has agreed to the amended 
lease terms for rentals and royalties at 
rates of $5.00 per acre, or fraction 
thereof, per year and 16% percent, 
respectively. 

The lessee has paid the required 
$500.00 administrative fee and $106.25 to 
reimburse the Department for the cost of 
this Federal Register notice. 

The lessee has met all the 
requirements for reinstatement of the 
lease as set out in section 31 (d) and {e} 
of the Mineral Lands Leasing Act of 1920 
(30 U.S.C. 188), and the Bureau of Land 
Management is proposing to reinstate 
lease W-59086 effective June 1, 1985, 
subject to the original terms and 
conditions of the lease and the 
increased rental and royalty rates cited 
above. 

Andrew L. Tarshis, 

Chief, Leasing Section. 

[FR Doc. 86-2343 Filed 2-3--86; 8:45 am] 
BILLING CODE 4310-22-M 


(W-70658-J] 


Proposed Reinstatement of 
Terminated Off and Gas Lease; 
Wyoming 


January 27, 1986. 

Pursuant to the provisions of.Pub. L. 
97-451, 96 Stat. 2462-2466, and 
Regulation 43 CFR 3108.23 (a) and 
(b){1), @ petition for reinstatement of oil 
and gas lease W-70658-] for lands in 
Natrona County, Wyoming was timely 
filed and was accompanied by all 
required rentals accruing from the date 
of termination. 

The lessee has agreed to the amended 
lease terms for rentals and royalties at 
rates of $5.00 per acre, fraction thereof, 
per year and 16% percent, respectively. 

The lessee has paid the required 
$500.00 administrative fee and $106.25 to 
reimburse the Department for the/cost of 
this Federal Register notice. 

The lessee has met all the 
requirements for reinstatement of the 
lease as set out in sections 31 (d} and (e) 
of the Mineral Lands Leasing Act of 1920 
(30 U.S.C. 188), and the Bureau of Land 
Management is proposing to reinstate 
lease W-70658-] effective November 1, 
1985, subject to the original terms and 
conditions of the lease and the 
increased rental and royalty rates cited 
above. 

Andrew L. Tarshis, 

Chief, Leasing Section. 

[FR Doc. 86-2344 Filed 2-3-86; 8:45 am} 
BILLING CODE 4310-22-M 


Realty Action Exchange of Public and 
Private Lands In Fresno, Madera, and 
Nevada Counties 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Amendment Notice. 


SUMMARY: This notice is to amend the 


Federal Register, notice of January 2, 
1986, Vol. 51, No. 1, beginning on page 
128. On page 129 the description of 
reservations, terms, and conditions on 
lands to be transferred from the United 
States should be amended as follows: 

1. In T. 15 N., R. 8 E., sec. 26: 
SW%SW%, MDM: a. FPC power project 
with an 80 ft. width (Power project No. 
2310). b. One canal and road right-of- 
way (CA 3775). 

2. In T. 14N,, R. E., Sec. 9: within 
W'‘4SE%: a. Two rights-of-way (one 
12KV powerline, CA 208; one canal and 
road, CA 3775). 

3. In T.9S., R. 19 E., Sec. 20: 
NW‘%NE%: One road right-of-way. 

- 4. The reservation to the United States 
of a right-of-way for ditches or canals 
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constructed by the authority of the 
United States, Act of August 30, 1890 (43 
U.S.C. 945). 

FOR FURTHER INFORMATION CONTACT: 
David E. Howell, Area Manager, Bureau 
of Land Management, P.O. Box 365, 
Hollister, CA 95024-0365; (408) 637-8183. 
David Lehmann, 

Acting Area Manager. 

[FR Doc 86-2346 Filed 2-3-86; 8:45 am} 
BILLING CODE 4310-40-M 


[U-54824] 


Realty Action; Direct Sale of Public 
Lands in Tooele County, UT 


The following described public land 
has been examined and identified as 
suitable for disposal by sale under 
section 203 of the Federal Land Policy 
and Management Act of 1976 (90 Stat. 
2750; 43 U.S.C. 1713) or FLPMA: 


Lega! Description 

T.65S., R. 5 W., SLM, 
Sec. 6, NE%4sSE“SE%. 
Acreage: 10 acres. 


The land is being offered by direct 
sale to the Town of Rush Valley, Utah at 
the appraised fair market value. The 
land is being offered for sale to serve the 
public objectives of community 
development. The land is currently 
under lease to the Town of Rush Valley 
under the provisions of the Recreation 
and Public Purposes Act of 1926, as 
amended, for use as a sanitary landfill. 
The Town would like to purchase the 
land, but cannot do so under the 
provisions of the Recreation and Public 
Purposes Act. The land does not possess 
more important public values than 
community development. 

A direct sale to the Town of Rush 
Valley will recognize a preference to the 
Town as a user with an existing lease on 
the land, as set forth in FLPMA. 

The sale is consistent with the Bureau 
of Land Management's planning system 
and with local planning and zoning. 

The public land will be sold on the 
10th day of February, 1986. The patent, 
when issued, will confain certain 
reservations to the United States and be 
subject to existing right-of-way and a 
grazing authorization. Detailed 
information concerning these 
reservations, as well as conditions of 
the sale, is available for review at the 
Salt Lake District Office, Bureau of Land 
Management, 2370 S. 2300 W., Salt Lake 
City, Utah 84119. 

Publication of this notice in the 
Federal Register segregates the public 
land from the operation of the public 
land laws and the mining laws. The 





Federal Register / Vol. 51, No:.23 / Tuesday, February 4, 1986 / Notices 


segregative effect will end upon 
issuance of a patent or 270 days from 
the date of the publication, whichever 
occurs first. 

For a period of 45 days from the date 
of publication of this notice in the 
Federal Register, interested parties may 
submit comments to the District _ 
Manager, Bureau of Land Management, 
2370 S. 2300 W., Salt Lake City, Utah 
84119. Objections will be reviewed by 
the State Director who may sustain, 
vacate, or modify this realty action. In 
the absence of any objections, this 
realty action will become the final 
determination of the Department of the 
Interior. 


Dated: January 27, 1986. 
John H. Stephenson, 
Associate District Manager. 
[FR Doc. 86-2368 Filed 2-3-86; 8:45 am} 
BILLING CODE 4310-DQ-m 


[ES35644] 


Recordable Disciaimer of interest; 
Mississippi 


Notice is hereby given that pursuant 
to section 315 of the Federal Land Policy 
and Management Act of October 21, 
1976, 43 U.S.C. 1745 (1982), S. Ray and 
Willa D. Gurney, Michael R. Gurney and 
David Callender have applied for a 
recordable disclaimer of interest-to a 
one-half mineral interest, including the 
right to enter upon the land and remove 
any minerals which comprise that one- 
half mineral interest without 
compensation, for the following 
described lands: 


Washington Meridian, Mississippi. 
T.1N.,R.3E., 
Irregular Sec. 13, SE%SW %, 
Irregular Sec. 23, that part of the NW% 
lying north of Centreville-Osyka Road 
and east of Natchez-Clinton Road. 


1. On May 4, 1931, C.T. Gordon, 
trustee for D.F. Dixon, conveyed title to 
all lands and minerals to the Federal 
Land Bank of New Orleans. In an 
October 22, 1937 deed to L.W. Callender, 
the Federal Land Bank conveyed the 
subject tract but reserved one-half 
interest in all minerals. Through a 
condemnation proceeding; the United 
States acquired full fee simple interest 
in the tract on December 28, 1942. 
Subsequently, on December 14, 1943, the 
one-half interest in the minerals was 
revested in the Federal Land Bank. On 
September 30, 1947, pursuant to the 
provisions of the Surplus Property Act of 
1944, 58 Stat. 765, the United States 
conveyed the lands and minerals back 
to L.W. Callender. The deed conveyed 
“All right, title, interest and claim in and 


to” these lands . . . “less and except 
one-half minerals” . . . “being the same 
property acquired by the United States 
of America.” The deed is ambiguous as 
to whether this wording recognized the 
one-half mineral interest outstanding in 
the Federal Land Bank or is a 
reservation by the United States of the 
remaining one-half interest. 

2. The following is submitted in 
support of this application: 

A. It has been determined by the 
Department from the language of the 
Surplus Property Act of 1944 and the 
legislative history thereof that the deed 
in question was intended to reconvey to 
L.W. Callender his original holdings, 
both surface and mineral. 

B. Therefore, upon issuance of the 
subject deed to L.W. Callender, all right, 
title and interest, in and to the lands so 
conveyed, vested in the grantee with no 
additional mineral reservation to the 
United States attaching. The effect of 
the deed was to vest 50% of the mineral 
estate in L.W. Callender and reserve 
50% in the United States. 

3. The purpose of this notice is to 
afford any person or persons having a 
valid protest to the above action an 
opportunity to submit such protest to the 
Bureau of Land Management, 350 South 
Pickett Street, Alexandria, Virginia 
22304, telephone (703) 274-0180 on or 
before May 7, 1986. 

G. Curtis Jones, Jr., 

State Director. 

[FR Doc. 86-2393 Filed 2-3-86; 8:45 am] 
BILLING CODE 4310-GJ-m 


Salmon District Advisory Council; 
Meeting Cancellation 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of Meeting; Cancellation. 


SUMMARY: The Notice of Meeting for the 

Salmon District Advisory Council, 

published in the Federal Register 

Monday, December 30, 1985 on page 

53204 is cancelled. The meeting will be 

rescheduled at a later date. ; 
Dated: January 24, 1986 

Kenneth G. Walker, 

District Manager. 

[FR Doc. 86-2347 Filed 2-3-86; 8:45 am] 

BILLING CODE 4310-66-M 


National Park Service 


National Register of Historic Places; 
Notification of Pending Nominations 


Nominations for the following 
properties being considered for listing in 
the National Register were received by 


the National Park Service before 
January 25, 1986. Pursuant to § 60.13 of 
36 CFR Part 60 written comments : 
concerning the significance of these 
properties under the National Register 
criteria for evaluation may be forwarded 
to the National Register, National Park 
Service, U.S. Department of the Interior, 
Washington, DC 20243. Written 
comments should be submitted by 
February 19, 1986. 

Patrick Andrus, 

Acting Chief of Registration, National 
Register 

CALIFORNIA 


Humboldt County 

Arcata, Pythian Castle, 1100 H St. 

Santa Clara County 

San Jose, Dohrmann Building, 325 S. First St. 


CONNECTICUT 


Hartford County 

South Windsor, East Windsor Hill Historic 
District. Roughly bounded by Scantic 
River, John Fitch Blvd., Sullivan Ave., and ~ 
the Connecticut River 

Fairfield County 

Trumbull, Mallett, David Jr., House, 420 
Tashua Rd. 

GEORGIA 


DeKalb County 


Avondale Estates, Avondale Estates Historic 
District, Roughly bounded by Avondale 
Rd., Lakeshore Dr., Kingstone, Clarendon, 
and Fairchild Dr. Also Lake Avondale 


KENTUCKY 

Graves County 

Youngblood Site (15 Gv 26) 

Harrison County 

Archeological Site 15 HR 4 

MASSACHUSETTS 

Barnstable County 

Brewster, Nickerson Hall, 2871 Main St. 

Plymouth County 

Duxbury, Bradford, Captain Daniel, House, 
251 Harrison St. 

NORTH CAROLINA 


Gaston County 

Gastonia, First National Bank Building, 168- 
170 W. Main Ave. 

Gastonia, Third National Bank Building, 195 
W. Main Ave. 

Gates County 

Buckland, Buckland, NC 37 at SR 1220 


Jackson County 

Cashiers, Church of the Good Shepherd, NC 
107 at SR 1118 

Rutherford County 


Rutherfordton, Logan, George W., House, SR 
1555 at US 64 


BEST COPY AVAILABLE 





Surry County 

Mt. Airy, Hennis, Edgar Harvey, House, 1056 
N. Main St. 

Mt. Airy, Moore, William Alfred, House, 202 
Moore Ave. 

Wake County ; 

Raleigh, Marshall-Harris-Richardson House, 
116 N. Person St. 

OHIO 


Hamilton County 


Loveland vicinity, Chateau Laroche, 12025 
Shore Dr. 


Zanesfield vicinity, Marmon, Martin, House, 
CR 153 


PENNSYLVANIA 

Northampton County ~ 

Bangor, Real Estate Building, 2-8 N. Main St. 
PUERTO RICO 

Ponce County 


Ponce, Toro, Fernando Luis, Casa, Calle 
Obispado No. 3, La Alhambra 


[FR Doc. 86-2294 Filed 2-3-86; 8:45 am] 
BILLING CODE 4310-70-M 


Office of Surface Mining Reclamation 
and Enforcement 


Availability of Annual Evaluation 


and Abandoned Mine 
Lands Programs Under the Surface 
Mining Control and Reclamation Act of 
1977 


Reports on the Administration of State 
Regulatory 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSMRE), 
Interior. ; 


ACTION: Notice of availability. 


sumMARY: OSMRE is announcing the 
availability to two annual evaluation 
reports on the administration of State 
regulatory and abandoned mine lands 
(AML) programs under the Surface 
Mining Control and Reclamation Act of 
1977 (SMCRA). The two reports, 
covering the States of Utah and West 
Virginia were prepared under the 
provisions of OSMRE's oversight policy 
and have been transmitted to Congress. 


ADDRESSES: See “SUPPLEMENTARY 
INFORMATION” for the addresses where 
copies of the reports may be obtained. 


FOR FURTHER INFORMATION CONTACT: 
Arthur W. Abbs, Chief, Division of State 
Program Assistance, Office of Surface 
Mining Reclamation and Enforcement, 
1951 Constitution Avenue, NW., 
Washington, DC 20240; Telephone (202) 
343-5351. 


SUPPLEMENTARY INFORMATION: Copies 


of the reports are available, free of 
charge, at the respective OSMRE offices 
listed below: 

Utah: Albuquerque Field Office, 
Office of Surface Mining Reclamation 


‘ and Enforcement, 219 Central Avenue, 


NW., Albuquerque, New Mexico 87102. 

West Virginia: Charleston Field 
Office, Office of Surface Mining 
Reclamation and Enforcement, 603 
Morris Street, Charleston, West Virginia 
25301. 


Background 


Under Section 503 of SMCRA, a State 
may elect to assume primary 
responsibility for regulating surface coal 
mining and reclamation operations 
within its borders by submitting a 
program to the Secretary of the Interior 
which demonstrates the State’s 
capabilty to carry out the provisions of 
SMCRA. Once the Secretary approves 
the program, the State is granted 
primacy, and the Federal government 
assumes a monitoring and evaluation 
role. Monitoring of the State's 
administration and enforcement of its 
regulatory and AML programs is 
conducted throughout the year. The 
Field Office Directors compile and 
analyze the data gathered during the 
evaluation period and prepare annual 
evaluation reports for transmittal to 
Congress. 

Evaluation reports for (Illinois, 
Kentucky, Maryland, Mississippi, 
Montana and North Dakota) were 
completed and sent to Congress on 
November 5, 1985, and were made 
publicly available on November 14, 1985 
(50 FR 47122). Evaluation reports for 
Alabama, Alaska, Ohio, and Wyoming 
were completed and sent to Congress on 
November 25, 1985, and were made 
publicly available on November 29, 1985 
(50 FR 49138). Evaluation reports for 
Indiana, Iowa, Kansas, Louisiana, 
Missouri and Oklahoma were.completed 
and sent to Congress on December 10, 
1985, and were made publicly available 
on December 18, 1985 (50 FR 51612). 
Evaluation reports for Arkansas, 
Pennsylvania and Virginia were 
completed and sent to Congress on 
January 7, 1986, and were made publicly 
available on January 14, 1986 (51 FR 
1566). Two additional evaluations 
reports for Utah and West Virgina were 
completed and sent to Congress on 
January 28, 1986, and are now publicly 
available. As the reminding reports are 
completed, OSMRE plans to make them 
available also. 
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Dated January 29, 1986. 
Brent Wahlquist, 
Assistant Director Program Operations, 
Office of Surface Mining Reclamation and 
Enforcement 
[FR Doc. 86-2357 Filed 2-3-86; 8:45 am] 
BILLING CODE 4310-05-M 


DEPARTMENT OF JUSTICE 
Antitrust Division 
National Cooperative Research Act of 


- 1984—Portiand Cement Association 


Notice is hereby given that pursuant 
to section 6(a) of the National 
Cooperative Research Act of 1984, Pub. 
L. 98-462 (“the Act’), the Portland 
Cement Association (“PCA”) has filed a 
written notification simultaneously with 
the Attorney General and the Federal 
Trade Commission disclosing a change 
in its membership. Specifically, Gifford- 


- Hill & Company, Inc. has resigned from 


the Association effective December 31, 

1985. Accordingly, at present the 

members of the PCA are: 

Aetna Cement Corporation 

Alaska Basic Industries 

Ash Grove Cement Company - 

Ash Grove Cement West, Inc. 

Blue Circle Atlantic 

Blue Circle Inc. 

CalMat Co, 

Capitol Aggregates, Inc. 

Dragon Products Company 

General Portland Inc. 

Genstar Cement Company 

Hawaiian Cement ‘ 

Ideal Basic Industries, Cement Division 

Independent Cement Corporation 

Lehigh Portland Cement Company 

Lone Star Industries, Inc. 

The Monarch Cement Company 

Moore McCormack Cement, Inc. 

Northwestern States Portland Cement 
Co. 

Rinker Portland Cement Corp, 

Rochester Portland Cement Corp. 

St. Marys Peerless Cement Co. 

St. Marys Wisconsin Cement Inc. 

The South Dakota Cement Plant 

Southwestern Portland Cement Co. 

Canada Cement Lafarge Ltd. 

Ciment Quebec, Inc. 

Federal White Cement Ltd. 

Genstar Cement Limited 

Lake Ontario Cement Limited 


* Miron Inc. 


North Star Cement Limited 
St. Lawrence Cement Inc. 
St. Marys Cement Limited 

In addition, the following equipment 
suppliers are involved as “Participating 
Associates,” together with PCA 
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members, in the activities of the 
Manufacturing Process Subcommittee of 
PCA’s General Technical Committee: 
Holderbank Consulting, Ltd. 
Humboldt Wedag Company 
Centennial Engineering, Inc. 
Allis-Chalmers Corp. 
F. L. Smidth and Company 
Claudius Peters, Inc. ~ 
Polysius Corp. 
The Fuller Company. 

The notification was filed for the 


purpose of invoking the Act's provisions . 


limiting the recovery of antitrust 
plaintiffs to actual damages under 
specified circumstances. The original 
notification, identifying the original 
parties to the venture and describing in 
general terms the area of planned 
activities of the venture, is published at 
50 F-R. 5015 (1985). 

Joseph H. Widmar, 

Director of Operations Antitrust Division. 
[FR Doc. 86-2395 Filed 2-3-86; 8:45 am] 
BILLING CODE 4410-01-M 


DEPARTMENT OF LABOR 


Office of the Secretary 


Agency Recordkeeping/Reporting 
Requirements Under Review by the 
a of Management and Budget 
(OMB) 


Background: The Department of 
Labor, in carrying out its responsibilities 
under the Paperwork Reduction Act (44 
U.S.C. Chapter 35), considers comments 
on the reporting and recordkeeping 
requirements that will affect the public. 

List of Recordkeeping/Reporting 
Requirements Under Review: On each 
Tuesday and/or Friday, as necessary, 
the Department of Labor will publish a 
list of the Agency recordkeeping/ 
reporting requirements under review by 
the Office of Management and Budget 
(OMB) since the last list was published. 
The list will have all entries grouped 
into new collections, revisions, 
extension, or reinstatements. The 
Departmental Clearance Officer will, 
upon request, be able to advise 
members of the public of the nature of 
the particular submission they are 
interested in. 

Each entry may contain the following 
information: 

The Agency of the Department issuing 
this recordkeeping/reporting 
requirement. 

The title of the recordkeeping/ 
reporting requirement. 

The OMB and Agency indentification 
numbers, if applicable. 

How often the recordkeeping/ 
reporting requirement is needed. 


Who will be required to or asked to 
report or keep records. 

Whether small businesses or 
organizations are affected. 

An estimate of the total number of 
hours needed to comply with the 
recordkeeping/reporting requirements. 

The number of forms in the request for 
approval, if applicable. 

An abstract describing the need for 
and uses of the information collection. 

Comments and questions: Copies of 
the recordkeeping/reporting 
requirements may be obtained by calling 
the Departmental Clearance Officer, 
Paul E. Larson, Telephone 202 523-6331. 
Comenits and questions about the items 
on this list should be directed to Mr." 
Larson, Office of Information 
Management, U.S. Department of Labor, 
200 Constitution Avenue, NW., Room N- 
1301, Washington, DC 20210. Comments 
should also be sent to the OMB 
reviewer, Nancy Wentzler, Telephone 
202 395-6880, Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, Room 3208, 
Washington, DC 20503. 

Any member of the public who wants 
to comment on a recordkeeping/ 
reporting requirement which has been 
submitted to OMB should advise Mr. 
Larson of this intent at the earliest 
possible date. 


Extension 
Employment Standards Administration 


OFCCP Recordkeeping and Reporting 
Requirements 1215-0072; CC- 60-2 
Monthly; Quarterly; annually 
Businesses or other for-profit; small 
businesses or organizations 2,560,000 
responses; 8,523,000 hours 
Consolidated recordkeeping and 
reporting requirements of OFCCP. 
Mine Safety and Heaith Administration 
Certificate of Training, MSHA Form 
, 5000-23 1219-0070 ‘ 
On occasion 
Businesses and other for profit; small 
businesses or organizations 
18,500 respondents; 56,240 hours 
Requires MSHA Form 5000-23, 
Certificate of Training, to be used by 
mine operators to record mandatory 
training received by miners. 
Safety Defect Record of Self-Propelled 
Equipment 1219-0089 
Other, each shift 
Businesses and other for profit; small 
businesses or organizations 
13,272 respondents; 122,839 hours 
Requires equipment operators to make 
a visual and operational check of the 
various primary operating systems that 
affect safety, such as brakes, lights, 
tires, steering, and related items. Any 
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defects found are verbally reported to 
the mine operator who is required to 
make a record of the defects. The record 
must be retained until the defect is 
corrected. 
Program to Prevent Smoking in 
Hazardous Areas 1219-0041 
On occasion 
Businesses and other for profit; small 
businesses or organizations 
200 respondents; 100 hours 
Requires coal mine operators to - 
develop programs to prevent persons 
from carrying smoking materials, 
matches, or lighters underground and to 
prevent smoking in hazardous areas, 
such as, in or around oil houses, 
explosives magazines, etc. Mine 
operators are further required to submit 
the programs to MSHA for approval. 


Annual Status Report and Certification 
and Weekly Inspections of Refuse 
Piles and Impoundments 1219-0015 

Annually; weekly 
Businesses and other for profit; small 

businesses or organizations 

600 respondents; 79,200 hours 


Requires coal mine operators to 
submit to MSHA an annual status report 
and certification on refuse piles and 
impoundments; and to keep records of 
the result of weekly examinations and 
instrumentation monitorings of 
impoundments. 

Certificate of Electrical/Noise Training, 

MSHA Form 5000-1 1219-0001 
On occasion 
Businesses and other for profit; small 

businesses or organizations 
4,925 respondents; 480 hours 


MSHA Form 5000-1 is required to be 
used by instructors to report to MSHA 
for certification those persons who have 
satisfactorily completed either a coal 
mine electrical training program or a 
noise training course. 


Occupational Safety and Health 
Administration 


Employer-Employee Training Record 
1218-0005; OSHA Form 66 

On occasion 

State or local governments 

3,750 responses; 625 hours; 1 form 


States administering occupational 
safety and health plans pursuant to 
section 18 of the Occupational Safety 
and Health Act are required by 29 CFR 
1902.4(c)(2)(xiii) to establish public and 
private employer/employee training and 
education programs in recognition and 
avoidance of unsafe and unhealthful 
working conditions. Form 66 data are 
needed to evaluate State performance in 
this area of plan administration. 





Extension 


Occupational Safety and Health 
Administration 
Ethylene Oxide 1218-0108 | 
On occassion 
Business orother for-profit. 
6,453 respondents; 334,730 hours; 0 forms 
This regulation requires employers to 
establish and maintain accurate records 
or exposure monitoring and medical 
surveillance for employees exposed to 
ethylene oxide (EtO). These records will 
be used by employers, employees, 
physicians and the Government to 
assure that workplace exposure to EtO 
does not adversely affect that health of 
employees. 
Signed at Washington, DC this 30th day of 
January, 1986. 
Paul E. Larson, 
Departmental Clearance Office. 
[FR Doc. 86-2466 Filed 2-3-6; 8:45 am] 
BILLING CODES 4510-26; 4510-43-M 


Employment and Training 
Administration 


Program; Extended 
Benefits; New Extended Benefit Period 
in the State of Alaska 


This notice announces the beginning 
of a new Extended Benefit Period in 
Alaska, effective on December 29, 1985, 
and remaining in effect for at least 13 
weeks after that date. 


Background 

The Federal-State Extended 
Unemployment Compensation Act of 
1970 (26 U.S.C. 3304 note) established 
the Extended Benefit Program as a part 
of the Federal-State Unemployment 
Compensation Program. Under the 
Extended Benefit Program, individuals 
who have exhausted their rights to 
regular unemployment benefits (UI) 
under permanent State (and Federal) 
unemployment compensation laws may 
be eligible, during an extended benefit 
period, to receive up to 13 weeks of 
extended unemployment benefits, at the 
same weekly rate of benefits as 
previously received under the State law. 
The Federal-State Extended 
Unemployment Compensation Act is 
implemented by State unemployment 
compensation laws and by Part 615 of 
Title 20 of the Code of Federal 
Regulations (20 CFR Part 615). 

Each State unemployment 
compensation law provides that there is 
a State “on” indicator (triggering on an 
extended benefit Period) for a week if 
the head of the State employment 
security agency determines that, for the 


Federal-State Unemployment 
Compensation 


period consisting of that week and the 
immediately preceding 12 weeks, the 
rate of insured unemployment in the 
State equaled or exceeded the State _ 
trigger rate. The Extended Benefit Period 
actually begins with the third week 
fcllowing the week for which there is an 
“on” indicator in the State. A benefit 
period will be in effect for a minimum of 
13 weeks, and willl end the third week 
after there is an “off” indicator. 


Determination of an “on” Indicator 


The head of the employment security 
agency of the State named above has 
determined that the rate of insured 
unemployment in the State, for the 13- 
week period ending on December 14, 
1985, equals or exceeds 6 percent, so 
that for that week there was an “‘on” 
indicator in the State. 

Therefore, a new Extended Benefit 
Period commenced in the State with the 
week beginning on December 29, 1985. 
This period will continue for no less 
than 13 weeks, and until three weeks 
after a week in which there is an “off” 
indicator in the State. 


Information for Claimants 


The duration of extended benefits 
payable in the Extended Benefit Period, 
and the terms and conditions on which 
they are payable, are governed by the 
Act and the State unemployment 
compensation law. The State 
employment security agency will furnish 
a written notice of potential entitlement 
to extended benefits to each individual 
who has established a benefit year in 
the State tha: will expire after the new 
Extended Benefit Period begins. 20 CFR 
615.13{d)(1). The State employment 
security agency also will provide such 
notice promptly to each individual who 
exhausts all rights under the State 
unemployment compensation law to 
regular benefits during the Extended 
Benefit Period. 20 CFR 615.13(d)(2). 

Persons who believe they may be 
entitled to extended benefits in the State 
named above, or who wish to inquire 
about their rights under the extended 
benefit Program, should contact the 
nearest State employment service office 
or unemployment compensation claims 
office in their locality. 

Signed at Washington, DC on January 28, 
1986. 

Roger D. Semerad, 

Assistant Secretary of Labor. 

[FR Doc. 86-2465 Filed 2~3-86; 8:45 am] 
BILLING CODE 4510-30-m 
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[TA-W-16,024] 


Negative Determination Regarding | 
Application for Reconsideration; Eaton 
Corp. 


By an application dated December 17, 
1985, and after being granted a filing 
extension, the Unites Steelworkers and 
America requested administrative 
reconsideration of the Department of 
Labor's Notice of Negative 
Determination Regarding Eligibility to 


‘Apply for Worker Adjustment 


Assistance in the case of workers and 
former workers at Eaton Corporation , 
Transmission Division, Shelbyville, 
Tennessee. The notice of negative 
determination was published in the 
Federal Register on November 14, 1985 
(50 FR 47128). 

Pursuant to CFR 90.18(c) 
reconsideration may be granted under 
the following circumstances: 

(1) If it appears on the basis of facts 
not previously considered that the 
determination complained of was 
erroneous. 

(2) If it appears that the determination - 
complained of was based on a mistake 
in the determination of facts previously 
considered: or 

(3) If, in the opinion of the Certifying 
Officer, a misinterpretation of facts or of 
the law justified reconsideration of the 
decision. 

The union claims-that workers at 
Shelbyville formerly produced and built 
each part for heavy duty truck é 
transmissions and now these 
transmissions together with service 
parts are being imported by Eaton. 

A major share of production at 
Shelbyville during the period applicable 
to the petition was machining 
transmission parts for Eaton’s parts 
business. A smaller share of production 
was the assembling of transmissions. 
Findings in the investigation show that 
productions of transmissions at 
Shelbyville increased absolutely in 
quantity and in value in 1984 compared 
to 1983 and in the first five months of 
1985 compared to the same period in 
1984, the latest periods for which data 
were available. 

Sales of transmissions, division wide, 
increased in yuantity and value in 1984 
compared to 1983 and increased in value 
in the first five months of 1985 compared 
to the same period in 1984. Sales in 
quantity remained constant for the first 
five months of 1985 compared to the 
same period in 1984. Company officiais 
indicated that imports of nearly 
completed transmissions—which were 
significant in 1984—had.a positive effect 
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on employment at Shelbyville because it 
created additional work on clutch 
housings, oil seals, shift bar housings 
and other parts that were attached to 
the transmissions. 

Because of sales and/or production of 
transmissions did not decrease during 
the period applicable to the petition, a 
survey of Eaton customers purchasing 
transmissions was not required. 

Production and sales of transmission 
parts increased in 1984 compared to 
1983 and declined in the first five 
months of 1985 compared to the same 
period in 1984. Company-wide imports 
of transmission parts declined in the 
January—May 1985 period compared to 
the same period in 1984. 

The Department of Labor's survey of 
major customers of Eaton Corporation 
purchasing transmission parts showed . 
that none of the responding customers 
increased their purchases or imported 
transmission parts while decreasing 
their purchases of transmission parts 
from Eaton. The survey further revealed 
that responding customers’ total demand 
for transmission parts declined in the 
January-June 1985 period compared to 
the same period in 1984. 


Conclusion 


After review of the application and 
the investigative file, I conclude that 
there has been no error or 
misinterpretation of the law which 
would justify reconsideration of the 
Department of Labor's prior decision. 
Accordingly, the application is denied. 

Signed at Washington, DC this 27th day of 
January 1986. 

James D. Van Erden, 

Acting Deputy Director, Office of Program 
Management, UIS. 

[FR:Doc. 86-2328 Filed 2-3--86; 8:45 am] 
BILLING CODE 4510-30-M 


Negative Determination on 
Reconsideration; Great Western Sugar 
Co., et al. 


On December 24, 1985, the 
Department issued an Affirmative 
Determination Regarding Application 
for Reconsideration for workers and 
former workers producing refined sugar 
at the Great Western Sugar Company, 
Loveland, Colorado; Fort Morgan, 
Colorado; Sterling, Colorado; Goodland, 
Kansas; Greeley, Colorado; Bayard, 
Nebraska; Ovid, Colorado and Billings, 
Montana. The determination was 
published in the Federal Register on 
January 10, 1986 (51 FR 1312). 

The application for reconsideration 
was filed by the Teamsters Union and 
claimed that the Department's negative 
determination was erroneous in that all 


relevant facts were not considered, the 


-determination was based on mistakes in 


the determination of facts previously 
considered and certain facts were 
misinterpreted. 

To support these claims the 
application states that the Department's 
survey was inadequate in that it did not 
include raw sugar imports, sugar beet 
acreage and sugar beet prices. The 
union claims that an imported article, in 
this case raw sugar, is “directly 
competitive with” a domestic article at a 
later stage of processing and cites 
United Shoe Workers of America-v. 
Bedell.506 F, 2d 174, 186 no 80 (D.C. Cir. 
1974) to support its claim. The union 
asserts that the Department did not 
consider the fact that it had previously 
certified workers for trade adjustment 
assistance at Great Western’s 
operations in Johnston and Longmont, 
Colorado in 1978 (TA-W-1636). 

During the period applicable to the 
petition, Great Western Sugar Company 
was involved solely in the production of 


_ refined sugar from sugar beets. U.S. 


imports of refined sugar were negligible 
in 1982, 1983, 1984 and in the first three 
months of 1985. Imports were less than 
one percent in relation to domestic 
production in recent-years. Findings in 
the Department's investigation for 
adjustment assistance did not 
substantiate that increased imports of 
refined sugar contributed importantly to 
worker separations. 

The Department's survey of Great 
Western's customers, which are 
primarily food manufacturers and soft 
drink producers, showed that the 
predominant portion of the respondents 
did not import refined sugar or high 
frutose corn syrup (HFCS) during the 
time period applicable to the petition. 
The respondents accounted for a 
significant proportion of Great 
Western's 1984 sales and over 100 
percent of Great Western's sales decline 
in 1985 compared to 1984. 

Several of the respondents to the 
survey indicated that they would have 
continued to purchase sugar from Great 
Western if the company would have 
promised future deliveries. Sugar beet 
acreage and prices would not be factors 


- in the Department's survey of company 


customers purchasing refined sugar. 

Virtually all raw sugar entering the 
U.S. is raw cane Sugar. Because raw 
cane sugar requires further processing 
before it can be marketed as refined 
sugar, it is not-like or directly 
competitive with refined sugar. 
Therefore, raw cane sugar cannot be 
included with refined sugar for 
establishing import levels. On 
reconsideration, the Department learned 
that the subject facilities of Great 
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Western could not convert raw cane 
sugar into refined sugar without 
extensive capitalization. Further, none 
of the facilities had the capability in the 
time period applicable to the petition to 
convert raw cane sugar into refined 
sugar. Therefore, raw cane sugar 
imports would not have an absolute 
adverse effect on sales and or 
production of refined sugar and on 
worker separations at the above 
mentioned facilities of Great Western 
Sugar. 

Finally, prior certifications in 1978 at 
Great Western Sugar Company 
(Johnston and Longmont, Colorado, TA- 
W-1636) have no bearing on the instant 
cases since those decisions were made 
in an earlier time period when sales 
and/or production and import data were 
different. Further, the consumption of 
HFCS for industrial useage was much 
smaller in 1978. 


Conclusion 


After reconsideration, I affirm the 
original denial of eligibility to apply for 
adjustment assistance to workers and 
former workers producing refined sugar 
at Great Western Sugar Company, |. 
Loveland, Colorado; Denver, Colorado; 
Fort Morgan, Colorado; Sterling, 
Colorado; Goodland, Kansas; Greeley, 
Colorado; Bayard, Nebraska; Ovid, 
Colorado and Billings, Montana. 


Robert O. Deslongchamps, 


Director, Office of Legislation and Actuarial 
Services, UIS. 


[FR Doc. 86-2326 Filed 2-3-86; 8:45 am] 
BILLING CODE 4510-30-M 


Determinations Regarding Eligibility 
To Apply for Worker Adjustment 
Assistance; Koppers Co. et al. 


In accordance with section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273) the 
Department of Labor herein presents 
summaries of determinations regarding 
eligibility to apply for adjustment 
assistance issued during the period 
January 20, 1986—January 24, 1986. 

In order for an affirmative 
determination to be made and a 
certification of eligibility to apply for 
adjustment assistance to be issued, each 
of the group eligibility requirements of 
section 222 of the Act must be met. 

(1) That a significant number or 
proportion of the workers in the 
workers’ firm, or an appropriate 
subdivision thereof, have become totally 
or partially separated, 





(2) That sales or production, or both, 
of the firm or subdivision have 
decreased absolutely, and 

(3) That increases of imports of 
articles like or directly competitive with 
articles produced by the firm or 
appropriate subdivision have 
contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in sales or production. 


Negative Determinations 


In each of the following cases the 
investigation revealed that criterion (3) 
has not been met. A survey of customers 
indicated that increased imports did not 
contribute importantly to worker 
separations at the firm. 

TA-W-16,271; Koppers Company; 
Fontana, CA 

TA-W-16,338; NU Method Dyeing and 
Processing, Union City, NJ 

TA-W-16,303; The Fenton Art Glass 
Co., Williamstown, WV 

TA-W-16,310; Texas City Refining, Inc., 
Texas City, TX 

TA-W-16,311; Vesta Mining Co., 
McMurray, PA 

TA-W-16,307; Potlatch Corp., Jaype 
Plywood Plant, Pierce, ID 


Affirmative Determinations 


TA-W-16,272; Rola Company, Division 
of International Jensen, 
Punxsutawney, PA 

A certification was issued covering all 
workers of the firm separated on or after 

August 1, 1984. 

TA-W-16,302; Carter Automotive 
Products Corp., Lafayette, TN 

A certification was issued covering all 
workers of the firm separated on or after 

August 1, 1984. 

TA-W-16,346; TRW, Inc., Boone, NC 

A certification was issued covering all 
workers of the firm separated on or after 

February 1, 1985. 

TA-W-16,347; TRW, Inc., Newland, NC 

A certification was issued covering all 
workers of the firm separated on or after 

November 1, 1984. 

TA-W-16,398; Arbor Manufacturing Cv., 
Harrison, NJ 

A certification was issued covering all 
workers of the firm separated on or after 

August 1, 1984 and before August 18, 

1985. 

TA-W-16,280; Bow Age, Inc., East 
Newark, NJ 


A certification was issued covering all 
workers of the firm separated on or after 
August 1, 1984 and before August 24, 
1985. 

TA-W-16,378; Copperweld Steel 
Company, Warren, OH 

A certification was issued covering all 
workers of the firm separated on or after 
August 15, 1984. 

TA-W-16,315; E.W. Bowman, Inc., 
Uniontown, PA 

A certification was issued covering all 
workers of the firm separated on or after 
August 7, 1984. 

TA-W-16,300; Seatt Corp., Downers 
Grove, IL 

A certification was issued covering all 
workers of the firm separated on or after 
March 1, 1985. 

TA-W-16,316; Fun Footwear Co., 
Hazleton, PA 

A certification was issued covering all 
workers of the firm separated on or after 
August 1, 1984. 

TA-W-16,316A; Plasti-Boot, Co., West 
Hazleton, PA 

A certification was issued covering all 
workers of the firm separated on or after 
August 1, 1984. 

TA-W-16,316B; Fun Footwear Co., West 
Hazleton, PA 

A certification was issued covering all 
workers of the firm separated on or after 
August 1, 1984. 

TA-W--16,308; Potlatch Corp., 
Clearwater Logging Unit, 
Headquarters, ID 

A certification was issued covering all 
workers of Clearwater Logging Union, 
Headquarters, Idaho, separated on or 
after August 8, 1984. 

TA-W-16,309; Potlatch Corp., 
Clearwater Unit Sawmill, Lewiston, 
ID 

A certification was issued covering all 
workers of the Clearwater Unit Sawmill, 
Lewiston, Idaho, separated on or after 
August 8, 1984. 

I hereby certify that the 
aforementioned determinations were 
issued during the period January 20, 
1986-January 24, 1986. Copies of these 
determinations are available for 
inspection in Room 6434, U.S. 
Department of Labor, 601 D Street, NW., 
Washington, DC during normal business 
hours or will be mailed to persons who 
write to the above address. 
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Dated: January 28, 1986. 
Marvin M. Fooks, 
Director, Office of Trade Adjustment 
Assistance. 
[FR Doc. 86-2327 Filed 2-3--86; 8:45 am] 
BILLING CODE 4510-30-M 


investigations Ri 

Certifications of Eligibility To Apply for 
Worker Adjustment Assistance; Alta 
Products Inc., et al. 


Petitions have been filed with the 
Secretary of Labor under section 221(a) 
of the Trade Act of 1974 (“the Act”) and 
are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of Trade 
Adjustment Assistance, Employment 
and Training Administration, has 
instituted investigations pursuant to 
section 221(a) of the Act. 

The purpose of each of the 
investigations is to determine whether 
the workers are eligible to apply for 
adjustment assistance under Title II, 
Chapter 2, of the Act. The investigations 
will further relate, as appropriate, to the 
determination of the date on which total 
or partial separations began or 
threatened to begin and the subdivision 
of the firm involved. 

The petitioners or any other persons 
showing a substantial interest in the 
subject matter of the investigations may 
request a public hearing, provided such 
request is filed in writing with the 
Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than February 14, 1986. 

Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to 
the Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than February 14, 1986. 

The petitions filed in this case are 
available for inspection at the Office of 
the Director, Office of Trade Adjustment 
Assistance, Employment and Training 
Administration, U.S. Department of 
Labor, 601 D Street, NW., Washington, 
DC 20213. 


Signed at Washington, DC this 27th day of 
January 1986. 
Marvin M. Fooks, 


Director, Office of Trade Adjustment 
Assistance. 
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Petitioner: Union/workers or former workers of— 


Cooper Tire & Rubber Co. (URW)... 


Reichert Scientific instruments (workers). 

Ron Scott Togs (ILGWU) 

S.K. Wellman (workers) 

B.S.&G. Manufacturing Co. (ILGWU)... 

Celotex Corporation insul-Coustic Div. (Sheetmetals ‘Wkrs)... 

(The) Bibb Co. (company)... 

(The) Bibb Co. (company)... 

Dresser industries Harbison-Walker “Refractories | “Div. | 
(USWA). 

F. Rulison & Sons, inc. zeae Workers ae 

Kenner Products (workers)... ; 

Kenner Products (workers)... 


Modulus Gary Screw & Bolt Co. (USWA) 

Southwire—Kentucky Division (workers) ... 

(The) West Co., Plastic Group (URW)... 

American Borate Co. (Teamsters) 

American Borate Co. (Teamsters) 

American Borate Co. (Teamsters) 

Design innovation inc. (workers)... 

Lancaster Giass Corp (AEGWU).. 

LTV Stee! Co. (USWA)... a 

Motion Picture Screen Cartoonists, ‘Local No. 841 “(work- | 
ers). 

Shuron, Inc. (UE) : 

Tampa Bay Shipyard (workers) 

U.S. Stee! Corp., U.S. Steel Supply (workers).... 


[FR Doc. 86-2329 Filed 2-3-86; 8:45 am| 
BILLING CODE 4510-30-M 


(TA-W-16,217] 


Kitt Energy Corp.; Phillipi, WV; 
Dismissal of Application for 
Reconsideration 


Pursuant to 29 CFR 90.18 an 
application for administrative 
reconsideration was filed with the 
Director of the Office of Trade 
Adjustment Assistance for workers at 
the Kitt Energy Corporation, Phillipi, 
West Virginia. The review indicated 
that the application contained no new 
substantial information which would 
bear importantly on the Depaftment's 
determination. Therefore, dismissal of 
the application was issued. TA-W- 
16,217; Kitt Energy Corporation, Phillipi, 
West Virginia (January 23, 1986). 


Signed at Washington, DC this 27th day of 
January 1986. 
Marvin M. Fooks, 


Dirctor, Office of Trade Adjustment 
Assistance. 


[FR Doc. 86-2330 Filed 2-3—86; 8:45 am] 
BILLING CODE 4510-30-m 
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NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


[Notice 86-10] 


NASA Advisory Council, History 
Advisory Committee; Meeting 


AGENCY: National Aeronautics and 
Space Administration. 


ACTION: Notice of Meeting. 


sSuMMARY: In accordance with the 
Federal Advisory Committee Act, Pub. 
L. 92-463, as amended, the National 
Aeronautics and Space Administration 
announces a forthcoming meeting of the 
NASA Advisory Council, History 
Advisory Committee. 

DATE AND TIME: February 26, 1986, 9 a.m. 
to 1 p.m. 

appress: NASA Goddard Space Flight 
Center, Bldg. 8, Management Council 
Room, Greenbelt, MD 20771. 


FOR FURTHER INFORMATION CONTACT: 
Dr. Sylvia D. Fries, Code LBH, National 


. Aeronautics and Space Administration, 


Washington, DC 20546 (202/453-2999). 


SUPPLEMENTARY INFORMATION: The 
History Advisory Committee was 
established to provide advice and 
guidance to the NASA history program, 
which maintains a non-record historical 
reference file and publishes works in the 
history of aeronautics and space science 
and technology. The Committee, chaired 


inner tubes. 
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+ 


by Dr. Melvin Kranzberg, consists of 9 
members. 

This meeting will be closed to the 
public from 10:30 a.m. to 11:30 a.m. on 
February 26 for a discussion of the 
qualifications of candidate historians to 
do two contract projects. Such a 
discussion would invade the privacy of 
the individuals involved. Since this 
session will be concerned with matters 
listed in 5 U.S.C. 552b(c)(6), it has been 
determined that the meeting will be 
closed to the public for this period of 
time. The remainder of the. meeting will 
be open to the public. Visitors will be 
requested to sign a visitor's register. 

Type of Meeting: Open, except for a 
closed session as noted in the agenda 
below. 

Agenda: February 26, 1986. 

9 a.m.—NASA Implementation of Five 
Year Plan and Previous Committee 
Recommendations. 

10:30 a.m.—Discussion of Candidate 
Historians and Proposals for NASA 
Funded Histories: 

11:30 a.m.—Adjourn. 


Dated: January 27, 1986. 
Richard L.-Daniels, 
Deputy Director, Logistics Management and 
Information Programs Division, Office of 
Management. 
[FR Doc. 86-2341 Filed 2-3-86; 8:45 amj 
BILLING CODE 7510-01-™ 
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NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 


Agency information Collection 
Activities Under OMB Review 


AGENCY: National Endowment for the 
Arts. , 


ACTION: Notice. 


SUMMARY: The National Endowment for 


the Arts (NEA) has sent to the Office of 
Management and Budget (OMB) the 
following proposals for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). 


_ DATES: Comments on this information 
collection must be submitted by March 
7, 1986. 


ADDRESSES: Send comments to Ms. Judy 
McIntosh, Office of Management and 
Budget, New Executive Office Building, 
726 Jackson Place, NW., Room 3208, 
Washington, DC 20503; (202-395-6880). 
In addition, copies of such comments 
may be sent to Ms. Marianna Dunn, 
National Endowment for the Arts, 
Administrative Services Division, Room 
203, 1100 Pennsylvania Avenue, NW., 
Washington, DC 20506; (202-682-5464). 
FOR FURTHER INFORMATION CONTACT: 
Ms. Marianna Dunn, National 
Endowment for the Arts, Administrative 
Services Division, Room 203, 1100 
Pennsylania Avenue, NW., Washington, 
DC 20506; (202-682-5464) from whom 
copies of the documents are available. 


SUPPLEMENTARY INFORMATION: The 
National Endowment for the Arts 
requests OMB approval of the 
Application Guidelines and 
Supplemental Information Sheets listed 
below: Music Ensembles, Music 
Presenters and Festivals, Visual Arts/ 
Grants to Organizations, Visual Artists 
Fellowships. 

Purpose: Application for benefits. 

Frequency of Collection: One-time. 

Respondents: Individuals, State or 
local governments and nonprofit 
institutions. 

Use: Guideline instructions and 
applications elicit relevant information 
from individual artists, nonprofit 
organizations, and state or local arts 
agencies that apply for funding under 
specific Program categories. 

This information is necessary for the 
accurate, fair and thorough 
consideration of competing proposals in 
the peer review process. 

Estimated Number of Respondents: 
7,204. 


Estimated Hours for Respondents to 
Provide Information: 58,912. 
Murray R. Welsh, 
Director, Administrative Services Division, 
National Endowment for the Arts. 
[FR Doc. 86-2365 Filed 2-3-86; 8:45 am} 
BILLING CODE 7537-01-M 


NATIONAL TRANSPORTATION 
SAFETY BOARD 


Aircraft Accident; Public Hearing in 
Milwaukee, WI 


In connection with its investigation of 
the accident involving a Midwest 
Express Airlines, Douglas DC-9-14, 
N100ME, at General Mitchell Fiéld, 
Milwaukee, Wisconsin, on September 6, 
1985, the National Transportation Safety 


Board will convene a public hearing at _ 


9:00 a.m., (local time) on February 18, 
1986, in the Lakeshore Room of the 
Hyatt Regency Hotel, 333 West 
Kilbourne Avenue, Milwaukee, 
Wisconsin. For more information, 
contact Mr. Brad Dunbar, Office of 
Government and Public Affairs, 
National Transportation Safety Board, 
800 Independence Avenue, SW., 
Washington, DC 20594, telephone (202) 
382-6600. 

Catherine T. Kaputa, 

Federal Register Liaison Officer. 

January 28, 1986. 

[FR Doc. 86-2342 Filed 2-3-86; 8:45 am] 
BILLING CODE 7533-01-M 


NUCLEAR REGULATORY 
COMMISSION 


[Docket No. 50-70] 


Environmental Assessment and 
Finding of No Significant impact; 
Facility Operating License No. TR-1 
General Electric Test Reactor 


The Nuclear Regulatory Commission 
(the Commission) is considering 
issuance of an amendment to Facility 
Operating License No. TR-1 for the 
General Electric Test Reactor (GETR) 
located in the Vallecitos Nuclear Center 
(VNC), Alameda County, California. 

The amendment would renew the 
operating license until October 1, 1992 
and place the license in a possession 
only status in accordance with the 
licensee's applications dated October 
21, 1975 and June 26, 1985, as 
supplemented. 


Environmental Assessment 
Description of Proposed Action 


By letter dated October 21, 1975, the 
licensee requested renewal of Facility 
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Operating License No. TR-1. 
Opportunity for hearing was afforded by 
the Notice of Proposed Renewal of 
Facility License published in the Federal 
Register on September 15, 1977 at 42 FR 
46427. A request for hearing and petition 
for leave to intervene was filed 
following notice of the proposed action. 
In 1977 the resulting hearing was set 
aside pending other hearings on an NRC 
Order to Show Cause concerning 
potential effects on the reactor due to 
postulated extreme seismic events. 
Hearings were terminated in August 
1982 and the Order to Show Cause was 
rescinded in April 1983. Proceedings on 
the original petition to intervene were 
resumed. 

An agreement between GE and the 
one remaining intervenor on the renewal 
application resuited in withdrawal of 
the contentions, acceptance of the 


‘agreement conditions by the ASLB, and | 


termination of the hearing in April 1985 
by the ASLB. In accordance with the 
agreement, by letter dated June 26, 1985, 
as supplemented July 15, 1985, GE 
submitted an amendment to its license 
renewal application requesting renewal 
for possession only. This request was 
noticed in the Federal Register on 
September 11, 1985 at 50 FR 37083. No 
petitions to intervene were received. 

All reactor fuel, fueled experiments, 
and targets containing SNM have been 
removed from the reactor facility and 
shipped from the VNC. In addition, all 
contaminated resins have been removed 
from the demineralizers and shipped to 
a licensed waste disposal facility. 
Therefore, only activation and fission 
product contamination remain. A 
confinement approach will be utilized to 
minimize the possibility of 
contamination spreads and uncontrolled 
discharges. The confinement system 
consists of primary containers, piping, 
the ventilation system and the reactor 
building. 

Activities to be performed at the 
facility will include decontamination 
testing and decommissioning training 
exercises. Work will be limited to 
equipment, components, or devices 
which would or could be removed, 
repaired, replaced or installed as part of 
“normal maintenance” under the 
operating license. In addition, all such 
work will exclude installation or 
reinstallation of any fuel, equipment, 
component or device for the purpose of 
restoring the facility to a condition 
where it would be capable of operating 
as a nuclear reactor. The proposed 
activities will not invo!ve any material 
alteration of the reactor facility. There 
are no credible accidents that would 
result in the release of significant 
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amounts of the remaining radioactive 
contamination. 
Need for the Proposed Action 


The operating license for the facility 
was to have expired in November 1975. 
The licensee made a timely request for 
renewal in October 1975. Since that 
time, litigation has postponed any action 
on renewal. The proposed action is 
required to authorize GE to continue to 
possess the test reactor pending a 
decision on its ultimate disposition. 


Alternative to the Proposed Action 


As required by section 102(2)(E) of 
NEPA (42 U.S.C. 4332{2}({E)), the staff 
has considered possible alternatives to 
the proposed action. The only 
reasonable alternatives to the proposed 
action that were considered were: (1) 
Not to renew the license, and (2) To 
conduct the required testing and training 
exercises in an uncontaminated facility. 
The first alternative would have led to a 
change in status and could result in a 
greater impact on the GE personnel and 
the environment. Consideration of the 
second alternative led to the conclusion 
that there is no available comparable 
facility without radioactive 
contamination. Such a facility would 
have to be constructed at a multi-million 
dollar cost and a relatively large 
consumption of natural and human 
resources that otherwise would not have 
to be utilized. From the standpoint of the 
environmental impact of the possession 
only license amendment, there are no 
appropriate alternatives to the proposed 
action. 


Alternative Use of Resources 


This action does not involve the use of 
any resources beyond those normally 
allocated for such activities. 


Agencies and Persons Consulted 


The staff did not consult other 
agencies or persons. 


Conclusion and Basis for Finding of No 
Significant Environmental Impact 


Based on the foregoing Environmental 
Assessment, the staff has concluded 
that the proposed action would not have 
a significant effect on the quality of the 
human environment. Accordingly, the 
Commission has determined not to 
prepare an Environmental Impact 
Statement for this proposed action. 

For further details with respect to this 
action, see the licensee's requests for 
license renewal dated October 21, 1975, 
and the subsequent possession only 
amendment request dated June 26, 1985, 
as supplemented. These documents are 
available for public inspection at the 


Commission's Public Document Room, 
1717 H Street, NW., Washington, DC. 


Dated at Bethesda, Maryland this 29th day 
of January 1986. 

For the Nuclear Regulatory Commission. 
Herbert N. Berkow, 
Director, Standardization and Special 
Projects Directorate, Division of PWR 
Licensing-B, Office of Nuclear Reactor 
Regulation. 


{FR Doc. 86-2352 Filed 2-3-86; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-269] 


Finding of No Significant impact; GPU 
Nuclear Corp., et ai. 


‘The U.S. Nuclear Regulatory. 
Commission (the Commission) is 
considering issuance of exemption from 
the requirements of Appendix J to 10 
CFR Part 50 to GPU Nuclear Corporation 
(the licensee) for Three Mile Island 
Nuclear Station, Unit No. 1 (TMI-1) 
located in Dauphin County, 
Pennsylvania. 


Environmental Assessment 


Identification of Proposed Action: The 
exemption is related to section III.D.3 of 
Appendix J to 10 CFR Part 50. Appendix 
] is concerned with primary reactor 
containment leakage testing for water- 
cooled power reactors. Secticn III.D.3 
states that Type C tests shall be 
performed during each reactor shutdown 
for refueling but in no case at intervals 
greater than two years. The two-year 
interval for selected valves ends 
February 23, 1986. The licensee 
requested schedular exemptions for 71 
valves. The one-time only schedular 
exemption would allow the licensee to 
conduct testing at the first outage of 
sufficient duration past February 23, 
1986. The next presently scheduled 


. Outage will begin near the end of March 


1986. However, if the balance of the leak 
rate testing is not completed by August 
23, 1986, the licensee will shutdown in 
order to complete it. 

The exemption is responsive to the 
licensee's letter requesting exemption 
dated October 22, 1985. 

The Need for the Proposed Action: 
Barring an unforeseen shutdown of 
sufficient duration, these schedule 
requirements cannot be met for the 71 
valves listed in the licensee’s 
application without bringing the plant to 
cold shutdown conditions solely for the 
purpose of completing local leak rate 
testing by the required dates. TMI—1 is 
presently engaged in Restart Test 
Program activities following the 
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shutdown order which remained in 
effect for 64% years. The Restart Test 
Program includes zero and low power 
physics tests, natural circulation tests, 
and other tests in a slow controlled 
power escalation test sequence which is 
followed by about 90 days of operations 
prior to shutting down for the steam 
generator eddy current outage in 
compliance with license Amendment 
No. 103. To place the piant in cold 
shutdown only for local leak rate testing 
purposes would unnecessarily interrupt 
the Restart test sequence and Once 
Through Steam Generator test run. It 
would also subject the plant to an 
unnecessary thermal cycle whereas a 
planned outage for eddy current testing 
will occur within a reasonably short 
time after the original required date. 

Environmental Impacts of the. 
Proposed Action: Although TMI-1 has 
not operated since March 1979, the 
licensee has conducted four series of 
local leak rate testing during the 6% 
year span. The results of the last local 
leak rate testing were reported to the 
Commission on July 19, 1984, and show 
that the actual total leakage was less 
than one third the total allowed leakage. 
The proposed schedular exemption 
would add a maximum of six months to 
the testing schedule. Given the historical 
data available, it is reasonable to 
predict that the total leakage wil! not 
exceed Technical Specification limits 
with the six-month delay. : 

In addition, the schedular exemption 
would not change the types or allow an 
increase in the amounts of any effluents 
that may be released offsite. Since there 
is no increase in the allowed leakage 
limitations and no predictable leakage 
in excess of allowed values, the 
exemption would not result in an 
increase in individual or cumulative 
occupational radiation exposure. 
Therefore, the Commission concludes 
that there are no significant radiological 
environmental impacts associated with 
the proposed exemption. 

With regard to potential 
nonradiological impacts, the proposed 
exemption involves features located 
entirely within the restricted areas as 


-defined in 10 CFR Part 20. It does not 


affect nonradiological plant effluents 
and has no other environmental impact. 
Therefore, the Commission concludes 
that there are no significant 
nonradiological environmental impacts 
associated with the proposed 
exemption. 

Alternative Use of Resources: This 
action involves no uee of resources not 
previously considered in the Final 
Environmental Statement (construction 





permit and operating license) for Three 
Mile Island, Unit 1. 

Agencies and Persons Consulted: The 
Commission's staff reviewed the 
licensee's request and did not consult 
other agencies or persons. 


Finding of No Significant Impact 

The Commission has determined not 
to prepare an environmental impact 
statement for the proposed exemption. 

Based upon the foregoing 
environmental assessment, the 
Commission concludes that the 
proposed action will not have a 
significant effect on the quality of the 
human environment. 

For further details with respect to this 
action, see the letter requesting the 
exemption dated October 22, 1985, 
which is available for public inspection 
at the Commission's Public Document 
Room, 1717 H Street, NW., Washington, 
DC 20555 and at the Government 
Publications Section, State Library of 
Pennsylvania, Education Building, 
Commonwealth and Walnut Streets, 
Harrisburg, Pennsylvania 17126. . 

Dated at Bethesda, Maryland, this 2ist day 
of January 1986. 
john F. Stolz, ; 
Director, PWR Project Directorate #6, 
Division of PWR Licensing-B 
[FR Doc. 86-2353 Filed 2-13-86; 8:45 am] 
BILLING CODE 759-01-M 


[Docket No. 50-005] 
Renewal of Facility Operating License; 
Pennsyivania State University 


The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No, 23 to Facility 
Operating License No. R-2 for 
Pennsylvania State University (the 
licensee) which renews the license for 
operation of the training and research 
reactor located in University Park, 
Pennsylvania. The facility is a non- 
power reactor that has been operating at 
power levels not in excess of oné 
megawatt (thermal) and in the pulse 
mode. The renewed Operating License 
No. R-2 will expire twenty years from 
its date of issuance. 

The amended license complies with 
the standards and requirements of the 
Atomic Energy Act of 1954, as amended 
(the Act), and the Commission's rules 
and regulations. The Commission has 
made appropriate findings as required 
by the Act and the Commission's rules 
and regulations in 10 CFR Chapter I. 
Those findings are set forth in the 
license amendment. Opportunity for 
hearing was afforded in the notice of the 
proposed issuance of this renewal in the 


Federal Register on April 24, 1985 at 50 
FR 16180. No request for a hearing or 
petition for leave to intervene was filed 
following notice of the proposed action. 

The Commission has prepared a 
Safety Evaluation Report (NUREG-1158) 
for the renewal of Facility Operating 
License No. R-2 and has, based on that 
report, concluded that the facility can 
continue to be operated by the licensee 
without endangering the health and 
safety of the public. 

The Commission also has prepared an 
Environmental Assessment, dated - 
December, 1985, for the renewal of 
Facility Operating License No. R-2 and 
has concluded that this action will not 
have a significant effect on the quality 
of the human environment. The Notice 
of Finding of No Significant 
Environmental Impact was published in. 
the Federal Register on January 6, 1986 
at 51 FR 1589. 

For further details with respect to this 
action, see (1) the application for 
amendment dated March 1, 1985, as 
supplemented, (2) the Finding of No 
Significant Environmental impact, (3) 
Amendment No. 23 to Operating License 
R-2, (4) the Commission's related Safety 
Evaluation Report (NUREG-1158), and 
(5) the Environmental Assessment. 
These items are available for public 
inspection at the Commission's Public 
Document Room, 1717-H Street, NW., 
Washington, DC 20555. Copies of 
NUREG-=1158 may be purchased by 
calling (202) 275-2060 or (202) 275-2171 
or by writing the Superintendent of 
Documents, U.S. Government Printing 
Office, Post Office Box 37082, 
Washington, DC 20013-7982. 

Dated at Bethesda, Maryland, this 27th day 
of January 1986. 

For the Nuclear Regulatory Commission. 
Herbert N. Berkow, 

Director, Standardization & Special Projects 
Directorate, Division of PWR Licensing-B. 
(FR Doc. 86-2351 Filed 2-3--86; 8:45 am] 
BILLING CODE 7590-01-M 


The ACRS Subcommittee on Class 9 
Accidents (Severe Accident Phenomena) 
will hold a meeting on February 19, 1986, 
Room 1046, 1717 H Street, NW., 
Washington, DC. 

The entire meeting will be open to 
public attendance. 

The agenda for the subject meeting 
shall be as follows: 

Wednesday, February 19, 1986—8:30 
a.m. until the conclusion of business. 


s 
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The Subcommittee will review the 
NRR implementation plan for the Severe 
Accident Policy. 

Oral statements may be presented by 
members of the public with the 
concurrence of the Subcommittee 
Chairman; written statements will be 
accepted and made available to the 
Committee. Recordings will be permitted 
only during those portions of the 
meeting when a transcript is being kept, 
and questions may be asked only by 
members of the Subcommittee, its 
consultants, and Staff. Persons desiring 
to make oral statements should notify 
the ACRS staff member named below as 
far in advance as is practicable so that 
appropriate arrangements can be made. 

During the initial portion of the 
meeting, the Subcommittee, along with 
any of its consultants who may be 
present, may exchange preliminary 
views regarding matters to be 
considered during the balance of the 
meeting. 

The Subcommittee will then hear 
presentations by and hold discussions 
with representatives of the NRC Staff. 
its‘consultants, and other interested 
persons regarding this review. 

Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or rescheduled, the 
Chairman's ruling on requests for the 
opportunity to present oral statements 
and the time allotted therefor can be 
obtained by a prepaid telephone call to 
the.cognizant ACRS staff member, Mr. 
Dean Houston (telephone 202/634-3267) 
between 8:15 a.m. and 5:00 p.m. Persons 
planning to attend this meeting are 
urged to contact the above named 
individual one or two days before the 
scheduled meeting to be advised of any 
changes in schedule, etc., which may 
have occurred. 

Dated: January 30, 1986. 

Morton W. Libarkin, 

Assistant Executive Director for Project 
Review. 

[FR Doc. 86-2430 Filed 2-3-6; 8:45 am] 
BILLING CODE 7590-01-M 


issuance and Availability; Draft’ 
NUREG-1109, “Regulatory Analysis for 
the Resolution of Unresoived Safety 
issue A-44, Station Blackout” 


The U.S. Nuclear Regulatory 
Commission (NRC) staff has issued 
NUREG-1109, “Regulatory Analysis for 
the Resolution of Unresolved Safety 
Issue A-44, Siation Blackout” in draft 
form. NUREG-1109 provides the value- 
impact analysis related to the proposed 
resolution of Unresolved Safety Issue 
(USI) A-44, “Station Blackout.” This 
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issue was identified as an Unresolved 
Safety Issue in the 1978 Annual Report, 
pursuant to section 210 of the Energy 
Reorganization Act of 1974, 

Station Blackout is the complete loss 
of alternating current (AC) electric 
power in a nuclear power plant. Because 
many safety systems required for 
reactor core decay heat removal and 
containment heat removal depend on 
AC power, the consequences of a 
station blackout could be severe. 
NUREG-1109 summarizes the proposed 
technical resolution and provides an 
assessment of the benefits and costs of 
the proposed resolution. The resolution 
itself consists of a proposed rule that: 
would require nuclear power plants to 
be able to cope with a station blackout, 
and an associated draft regulatory guide 
that provides guidance on an acceptable 
means to comply with the proposed rule. 
The proposed rule and draft regulatory 
guide are being issued for public 
comment at about the same time as this 
draft NUREG. The staff and the 
Commission are seeking comments from 
the public on these three documents - 
before a final resolution of USI A-44 is 
developed. The staff recognizes the 
benefits that can be achieved by public 
review and comment, especially when 
the comments are accompanied by 
supporting data. 

Comments are being solicited from 
interested organizations, groups and 
individuals. The staff will evaluate the 
comments, received, and address them, ° 
as appropriate, in the final resolution of 
USI‘A-44. 

Copies of Draft NUREG-1109 have 
been sent directly to affected licensees 


and applicants. Free single copies of the - 


Draft NUREG-1109 are available as long 
as supplies last and may be requested . 
by writing the Public Services Section, 
Division of Technical Information and 
Document Control, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555. A copy of NUREG™-1109 is 
also available for inspection and/or 
copying for a fee in the NRC Public 
Document Room, 1717 H Street, NW., 
Washington, DC 20555. 

Comments on NUREG-1109 should be 
forwarded in writing to Mr. Warren 
Minners, Division of Safety Review and 
Oversight, U.S. Nuclear Regulatory 


to the proposed rule on station blackout 
that will be issued soon. Comments 


should be received within 90 days after 


the proposed rule is published... . __ . 
Comments received after this date will 
be considered if it is practical to do ‘so, 
but assurance of consideration cannot 
be given except as to comments 
received before this date. 


For further information contact Alan 
Rubin, Reactor Safety Issues Branch, 
Division of Safety Review & Oversight, 
US Nuclear Regulatory Commission, 
Washington, DC 20555, telephone (301) 
492-8303. 

Dated at Bethesda Maryland, this 29th day 
of January, 1986. 

For the Nuclear Regulatory Commission. 


-. Warren Minners, 


Chief, Reactor Safety Issues Branch, Division 
of Safety Review & Oversight, Office of 
Nuclear Reactor Regulation. 

[FR Doc. 86-2450 Filed 2-3-86; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket Nos. 50-369 and 50-370] 


Consideration of issuance of 
Amendments to Facility Operating 
Licenses and Opportunity for Prior 


_ Hearing; Duke Power Co. 


The United States Nuclear Regulatory 


- Commission (the Commission) is © 
considering issuance of amendments to. . 


Facility. Operating License No. NPF-9 


and Facility Operating License No. NPF- . 


17, issued to Duke Power Company (the 
licensee), for operation of the McGuire 
Nuclear Station, Units 1 and 2, located 
in Mecklenburg County, North Carolina. 

50 FR 30548 published July 26, 1985, 
discussed proposed amendments 
requested in a May 9, 1985, letter which 
would change the Technical 
Specifications to allow operation at up 
to 100% rated power without the Upper 
Head Injection (UHI) System and 
provide for its removal. That Notice 
stated that the proposed Technical 
Specifications would also increase the 
operable range of the nitrogen gas 
cover-pressure of the ECCS cold leg 
injection accumulators and that in 
support in the proposed amendments the 
licensee would provide appropriate 
reanalyses of accidents to demonstrate 
that the change would not result in 
exceeding operating limits established 
by 10 CFR 50.46, or other Commission 
regulations. 

The reanalyses have been provided 
by licensee's letter dated October 2, 
1985, forwarding a document entitled 
“McGuire Nuclear Station, Safety 
Analysis for UHI Elimination,” dated 
September 1985. One of the assumptions 
used in the reanalyses was the borated 
water volume contained in each ECCS 
cold leg accumulator. The reanalyses - 
assumed a nominal volume of 950 ft. 
Accordingly, by letter dated October 14, 
1985, the licensee has proposed an 
additional change to the Technical 
Specification on cold leg accumulator 
volume to be consistent with the 
reanalyses assumption. Specification 


4449 


3.5.1.1b would be revised to reflect that, 


-- with the UHI removed, the contained 


water volume for the accumulator to be 
declared operable shall range between 
6870 and 7342 gallons (the existing 

Specification requires a range between 


- 8022 and 8256 gallons). The reduction in 


nominal water level and the increase in 
nominal gas cover pressure would also 
be accompanied by appropriate 
modifications to instrumentation, alarm 
functions and procedures; however, 
these accompanying modifications do 
not require changes to the Technical 
Specifications. 

In addition to the nitrogen gas cover 
pressure and water volume changes, 
flow restricting orifices in the discharge 
piping of the cold leg accumulator would 


. be replaced (or rebored) concurrent with 


UHI removal to achieve injection flow 
resistances that would be within 
tolerance bands assumed in the ECCS 
analysis of October 2, 1985. However, 
this change to the discharge pipe does 
not involve a change to the Technical 
Specifications. 

50 FR 30548 noted that the proposed 
Technical Specifications would be 
changed in a manner which would allow 
existing specification requirements to 
remain in effect until implementation of 
plant modifications {i.e., physical 
removal of UHI system) during refueling 
outages. By letters dated December 17, 
1985, and January 14, 1986, the licensee 
supplemented the proposed changes to 
provide for an additional mode of 
operation prior to physical removal of 
the UHI system; namely operation with 
the UHI still installed but functionally 
disabled by closing and gagging the two 
UHI isolation valves in each UHI 
injection pipe. Therefore, the proposed 
Technical Specifications would be 
changed in a manner which would allow 
either or both McGuire units to operate 
with its UHI system either (1) fully 
operable, (2) isolated, or (3) removed. 

These changes would be 
accomplished generally by repetition 
and some renumbering of existing 
Specifications 3/4.5.1.1 (ECCS 
Accumulators) and 3/4.5.1.2 (UHI 
System), with appropriate changes to 
the APPLICABILITY section. Apart from 
such administrative changes, technical 
requirements for the existing 
applicability mode (i.e., UHI fully 
operable) would not be changed by the 
proposed amendments. Like the case for 
operation after UHI removal, operation 
with the UHI system isolated would 
apply only after completion of the 
modifications to the ECCS cold leg 
accumulators {i.e.,.gas pressure and 
water volume.changes) and their 
discharge piping (i.e., orifice 





modification), consistent with 
assumptions used in the licensee's 
safety analyses. The proposed changes 
for operation with the UHI system 
isolated would add a new Limiting 
Condition for Operation (3.5.1.4) 
requiring that each UHI system be 
isolated with the isolation valves closed. 
The action statement for new LCO 
3.5.1.4 would state that with the 
isolation valve(s) open, the operator is 
either to immediately close the isolation 
valve{s) or have the unit in hot standby 
within 6 hours and reduce pressurizer 
pressure to less than 1900 psig within 
the next 12 hours. The proposed changes 
for operation with the UHI system 
isolated would also add a new 
surveillance requirement (4.5.1.4) such 
that each UHI system would be 
demonstrated isolated at least once per 
12 hours by verifying that each 
accumulator isolation valve is closed. 
The proposed changes for operation 
with the UHI system removed would 
provide for deletion of (1) existing 
Specification 3/4.5.1.2 {i.e., proposed. 
renumbered Specification 3/4.5.1.3) as it 
would be modified to reflect 
applicability for existing requirements 
(i.e., UHI operability required, no 
modification to cold leg accumulators 
and their discharge paths), and (2) new 
Specification 3/4.5.1.4 discussed above. 
The proposed amendments would also 
supplement Bases 3/4.5.1 to 
acknowledge the supporting analyses in 
licensee's letter of October 2, 1985, and 
to discuss the applicability of these 
specifications in terms of the three 
proposed UHI modes {i.e., operable, 
isolated, removed). 
' By letter dated December 23, 1985, the 
licensee responded to the Commission's 
request for additional information 
regarding radiological aspects of UHI 
removal and related radiological 
impacts on plant operations. The 
additional information further supports 
the licensee's proposed amendments, 
and does not change the specific 
changes requested not the bases thereto. 
50 FR 30548 stated that the licensee's 
letter of May 9, 1985, had also proposed 
amendments to delete technical | 
specifications requiring UHI system 
leakage verification and to modify 
technical specifications to reflect 
deletion of UHI related containment 
penetrations and associated conductor 
overcurrent protection devices, . 
containment isolation valves, and 
system piping snubbers. These changes, 
which were proposed in the context of 
UHI system removal, are not changed by 
the licensee's subsequent requests and 
would continue to apply only after 
removal of related components and 


piping and modifications to the cold leg 
accumulators and their discharge piping. 

The licensee notes in the December 
17, 1985, letter that with the 
modifications to the cold leg 
accumulators and their discharge paths, 
the plant configuration with an isolated 
UHI system would be functionally the 
same as described in the analyses by 
letter of October 2, 1985, for the removal 
of the UHI system. Therefore, those 
prior analyses for UHI removal are 
indicated by the licensee to bound 
operation with the UHI system isolated, 
and to demonstrate compliance with the 
Commission's regulations, including 10 
CFR 50.46. 

Prior to issuance of the proposed 
license amendments, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended, 
(the Act) and the Commission's 
regulations. 

By March 5, 1986, the licensee may file 
a request for a hearing with respect to 
issuance of the amendments to the 
subject facility operating licenses and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Such request 
should be limited to matters raised by 
those aspects of the proposed 
amendments which are not the subject 
of the Federal Register Notice issued 
July 26, 1985 (50 FR 30548)—namely 
those changes which (1) adjust the Cold 
Leg Accumulator volume to be 
consistent with that assumed in the 
applicant's safety analysis, and (2) 
allow McGuire Unit 1 and/or Unit 2 to 
operate with the UHI system isolated. 
Request for a hearing and petitions for 
leave to intervene shall be filed in 
accordance with the Commission's 
“Rules of Practice for Domestic 
Licensing Proceedings” in 10 CFR Part 2. 
If a request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall! set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reason 
why intervention should be. permitted 
with particular referetice to the 
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following factors: (1) The nature of the 
petitioner's right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner's 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest: The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter, and the bases for 
each contention set forth with 
reasonable specificity. Contentions shall 
be limited to matters within the scope of 
the amendments under consideration. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. A request for a hearing or a 
petition for leave to intervene shall be 
filed with the Secretary of the 
Commission, United States Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, Attention: Docketing and 
Service Branch, or may be delivered to 
the Commission's Public Document 
Room, 1717 H Street, NW., Washington, 
DC, by the above date. Where petitions 
are filed during the last ten (10) days of 
the notice period, it is requested that the 
petitioner or representative for the 
petitioner promptly so inform the 
Commission by a toll-free telephone call 
to Western Union at (800) 325-6000 (in 
Missouri (800) 342-6700). The Western 
Union operator should be given 
Datagram Identification 3737 and the 
following message addressed to B. J. 
Youngblood: petitioner's name and 
telephone number; date petition was 
mailed; plant name; and publication ° 
date and page number of this Federal 
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Register notice. A copy of the petition 
should also be sent to the Executive 
Legal Director, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, : 
and to Mr. Albert Carr, Duke Power 
Company, P.O. Box 33189, 422 South 
Church Street, Charlotte, North Carolina 
28242, attorney for the licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
Board that the petition and/or request 
should be granted based upon a 
balancing of factors specified in 10 CFR 
2.714(a)(1)(i)-(v) and 2.714(d). 

For further details with respect to this 
action, see the application for 
amendments dated May 9, 1985, its 
supplement dated October 14, 1985, 
supporting reanalyses submitted by 
letter dated October 2, 1985, and the 
supplements dated December 17, 1985, 
and January 14, 1986. These documents 
are available for public inspection at the 
Commission's Public Document Room, 
1717 H Street, NW., Washington, DC 
and at the Atkins Library, University of 
North Carolina, Charlotte (UNCC 
Station), North Carolina 28242. 

Dated at Bethesda, Maryland, this 29th day 
of January 1986. 

For the Nuclear Regulatory Commission. 
Darl Hood, 

Acting Director, PWR Project Directorate No. 
4, Division of PWR Licensing—A. 

[FR Doc. 86-2448 Filed 2-3-86; 8:45 am] 
BILLING CODE 7590-01-M 


issuance of Amendment to Facility 
Operating License; Georgia Power Co., 
et al. 


The U.S. Nuclear Regulatory 
Commission (the Commission) has 
issued Amendment No. 121 to Facility 
Operating License No. DPR-57, issued to 
Georgia Power Company, Oglethorpe 
Power Corporation, Municipal Electric 
Authority for Georgia, City of Dalton, 
Georgia (the licensees), which revised 
the Technical Specifications (TSs) for 
operation of the Edwin I. Hatch Nuclear 
Plant, Unit No. 1 (the facility) located in 
Appling County, Georgia. The 
amendment is effective as of the date of 
its issuance and shall be implemented 
within 30 days. 

This amendment revises the TSs for 
Hatch Unit 1 to support the installation 
of the analog transmitter trip system - 
(ATTS). It includes changes.to. the 
surveillance frequencies and trip 
setpoints associated with the ATTS 
equipment. 


The application for the amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter I, which are set forth in the 
license amendment. Notice of 
Consideration of Issuance of 
Amendment and Opportunity for Prior 
Hearing in connection with this action 
was published in the Federal Register on 
August 26, 1985 (50 FR 34559). No 
request for a hearing or petition for 
leave to intervene was filed following 
this notice. 

Also, in connection with this action, 
the Commission prepared an 
Environmental Assessment and Finding 
of No Significant Impact which was 
published in the Federal Register on 
January 9, 1986 (51 FR 1051). 

For er details with respect to this 
action, see (1) the application for 
amendment dated July 24, 1985, (2) 
Amendment No. 121 to License No. 
DPR-57, and (3) the Commission's 
related Safety Evaluation. All of these 
items are available for public inspection 
at the Commission’s Public Document 
Room, 1717 H Street, NW., Washington, 
DC 20555, and at the Appling County 
Public Library, 301 City Hall Drive, 
Baxley, Georgia 31513. A copy of items 
(2) and (3) may be obtained upon 
request addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Attention: Director, Division 
of Licensing. 

Dated at Bethesda, Maryland, this 17th day 
of January 1986. 

For the Nuclear Regulatory Commission. 
Daniel R. Muller, 

Director, Project Directorate No. 2, Division of 
BWR Licensing. 

[FR Doc. 86-2449 Filed 2-3-86; 8:45 am] 
BILLING CODE 7590-01-M 


PENSION BENEFIT GUARANTY 
CORPORATION 


Public information Collection Request 
Submitted For OMB Review 


AGENCY: Pension Benefit Guaranty 
Corporation. 

ACTION: Notice of information request 
submitted for OMB review. 


summaAny: Under the provisions of the 
Papework Reduction Act and its 
implementing regulations, agencies are 
required to submit information 
collection requests to the Office of 
Management and Budget for Review and 
approval, and to publish a notice in the 


Federal Register notifying the public of © 
the submission. The effect of this notice 
is to advise the public that the Pension 
Benefit Guaranty Corporation has 
requested OMB approval of revisions to 
PBGC Forms 444, 445, and 446, which 
forms are used by plan administrators to 
file for pension plan termination under 
the optional Enrolled Actuary 
Certification program. These revisions 
are needed to clarify the information 
requirements that are prerequisite to 
issuance by the PBGC of a notice of 
sufficiency under that program. 


ADDRESSES: All written comments 
should be addressed to the Office of 
Information and Regulatory Affairs of 
OMB, Attention: Desk Officer for the 
Pension Benefit Guaranty Corporation, 
3208 New Executive Office Building, 
Washington, DC 20503. The information 
request will be available for public 
inspection, and copying, at the PBGC 
Communications and Public Affairs 
Department, Suite 7100, 202 K Street 
NW., Washington, DC 20006, between 
the hours of 9:00 a.m. and 4:00 p.m. 


FOR FURTHER INFORMATION CONTACT: 
Renae R. Hubbard, Special Counsel, 
Corporate Policy and Regulations 
Department, Code 35100, 2020 K Street 
NW., Washington, DC 20006; telephone 
202-956-5050 (202-956-5059 for TTY and 
TDD). These are not toll-free numbers. 
SUPPLEMENTARY INFORMATION: The 
Paperwork Reduction Act of 1980 (44 
U.S.C. Chapter 35) establishes policies 
and procedures for controlling the 
paperwork burdens imposed by Federal . 
agencies on the public. The Act vests 
the Office of Management and Budget 
with regulatory responsibility over these 
burdens, and that agency has 
promulgated rules for obtaining 
clearance of information requests. 
Pursuant to those rules, OMB has 
previously approved the collection of 
information by the Pension Benefit 
Guaranty Corporation from plan 
administrators electing to terminate a 
pension plan using the Enrolled Actuary 
Certification program set forth in 29 CFR 
Part 2617. OMB approved the use of 
PBGC Forms 444, 445, and 446 for that 
purpose through 4/30/88 (OMB No. 
1212-0018). The PBGC now is seeking 
approval by OMB of revisions to PBGC 
Forms 444, 445, and 446 that reflect 
comments and suggestions received 
during the first six months’ experience 
under the Enrolled Actuary Certification 
program. The proposed revisions are 
needed to provide more detailed 
instructions for complying with the 
information requirements that are 
prerequisite to the PBGC’s issuance of a 
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TT 


notice of sufficiency to the terminating 
pension plan. 

Issued at Washington, DC this 29th day of 
January 1986. 
Kathleen P.-Utgoff, 
Executive Director, Pension Benefit Guaranty 
Corporation. 
[FR Doc. 86-2378 Filed 2-3-86; 8:45 am] 
BILLING CODE 7708-01-m 


Organizations; 
Applications for Unlisted Trading 
Privileges and of Opportunity for 
Hearing; Philadelphia Stock Exchange, 


January 29, 1986. 


The above named national eotuittes 


exchange has filed applications with the 
Securities and Ex Commission 
pursuant to section 12(f)(1)(B) of the 
Securities Exchange Act of 1934 and 
Rule 12f-1 thereunder, for unlisted 
trading privileges in the following 
securities: 
Ames Department Stores, Inc. 
Common Stock, $0.50 Par Value (File 
No. 7-8781) 
Anheuser-Bush Companies, Inc. 
$3.60 Redeemable Convertible 
Preferred Stock Series A (File No. 7— 
8782) 
-Baxter Travenol Laboratories, Inc. 
7% Cumulative Convertible 
Exchangeable Preferred Series A 
and B (File No. 7-8783) 
Data-Design Laboratories 
Common Stock, $0.33% Par Value 
(File No. 7-8783) 
Enserch Exploration Partners, Ltd. 
Depository Units (File No. 7-8784) 
Getty Petroleum Corporation 
Common Stock, $0.10 Par Value (File 
: No. 7-8785) 
IP Timberlands, Ltd. 
Class A Depository Units (File No. 7- 
8786) 
Manor Care, Inc. 
Common Stock, $0.10 Par Value (File 
No. 7-8787) 
Pansophic Systems, Inc. 
Common Stock, No Par Value (File 
No. 7-8788) 
The Plessey Company plc 
American Depository Receipts (File 
“No. 7-8789) 
Pope & Talbor, Inc. 
Common Stock, $2.00 Par Value (File 
No. 7-8790) - 
Primark Corporation 
Common Stock, No Par Value (File 
No. 7-8791) 
Revco D.S., Incorporated 
Common Stock, $1.00 Par Value (File 
No. 7-8792) 


Safety-Kleen Corporation 
Common Stock, $0.10 Par Value (File 
No. 7-8793) 
The Travelers Corporati 
$4.16 Series A coeeas Preferred 
Stock (File No. 7-8794) 
Triangle a eda poe 
Common Stock, $0.50 Par Value (File 
No. aren 


United Jersey Banks 
Common Stock, $1.66%s Par Value 
{File No. 7-8796) 
West Point—Pepperell, Inc. 


Common Stock, $5.00 Par Value (File 


No. 7-8797) 
Weyerhaeuser Company 
$2.80 Cumulative Convertible 
Preferred (File No. 7-8798) 
Weyerhaeuser Company : 
$4.50 Cumulative Convertible A 
Preferred (File No. 7-8799) 

These securities are listed and 
registered on one or more other national 
securities exchange and are reported in 
the consolidated transaction reporting 
system. 

Interested persons are invited to 
submit on or before February 19, 1986, 
written data, views and arguments 
concerning the above-referenced 
application. Persons desiring to make 
written comments should file three 


copies thereof with the Secretary of the 


Securities and Exchange Commission, 
Washington, DC 20549. Following this 
opportunity for hearing, the Commission 
will approve the application if it finds, 
based upon all the information available 
to it, that the extensions of unlisted 
trading privileges pursuant to such 
applications are consistent with the 
maintenance of fair and orderly markets 
and the protection of investors. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Shirley E. Hollis, 

Assistant Secretary. 

[FR Doc. 86-2374 Filed 2-3-86; 8:45 am] 
BILLING CODE 6010-01-m 


[Release No. 35-24007; 70-6975] 


Cedar Coal Co. et al.; Proposed 
Transactions Regarding Leased 
Equipment 


January 29, 1986. 

Cedar Coal Company (“Cedar”), 
Conesville Coal Preparation Company 
(“CCPC”), Central Ohio Coal-Company 
(“COCCo"), Southern Ohio Coal 
Company (“SOCCo”), Windsor Power 
House Coal Company (“Windsor”), and 
Simco, Inc. (“Simco”) (collectively, the 
“Applicants”), c/o American Electric 
Power Service Corporation, 1 Riverside 
Plaza, Columbus, Ohio 43215, which are 


indirect subsidiaries of American 
Electric Power Company, Inc., a 
registered holding company, have filed 
with this Commission a further post- 
effective amendment to the application 
in this proceeding pursuant to sections 
9{a) and 10 of the Public Utility Holding 
Company Act of 1935 (“Act”). 

Pursuant to orders in this proceeding 
dated May 25, 1984, May 22, 1985, and 
December 31, 1985 (HCAR Nos. 23313, 
23701, and 23975), all of the Applicants 
have entered into substantially identical 
Master Leasing Agreements with BLC 
Corporation (“BLC”), an affiliate of 
Bankers Leasing Corporation of San 
Mateo, California, under which such 
companies are currently leasing new 
and used office furniture and equipment, 
communications equipment, automotive 
equipment, and certain mining 
equipment. The Applicants have been 
authorized to lease up to an aggregate of 
$30.1 million of mining equipment under 
these leases. 

Applicants, except for Cedar, now 
propose to lease certain additional 
equipment for use in surface and 
underground mining pursuant to the 
leases with BLC. The additional 
equipment is estimated to have an 
aggregate acquisition cost not exceeding 
$23,000,000. Rental payments will be 
paid monthly in an amount sufficient to 
amortize the Acquisition Cost of the 
equipment in equal amounts on a 
straight-line basis plus a monthly 
interest factor on the unamortized 
Acquisition Cost, as described in the 
application. The Amortization Period 
will be up to 10 years, depending upon 
the particular equipment. After the 
expiration of the Amortization Period of 
any equipment, fhe lessee may purchase 
such equipment for $1.00. 

The post-effective amendment to the 
application and any further amendments 
are available for public inspection 
through the Commission's Office of 
Public Reference. Interested persons 
wishing to comment or request a hearing 
should submit their views in writing by 
February 24, 1986, to the Secretary, 
Securities and Exchange Commission, 
Washington, DC 20549, and serve a gopy 
on the applicants at the address 
specified above. Proof of service (by 
affidavit or, in case of an attorney at 
law, by certificate) should be filed with 
the request. Any request for a hearing 
shall identify specifically the issues of 
fact or law that are disputed. A person 
who so requests will be notified of any 
hearing, if ordered, and will receive a 
copy of any notice or order issued in this 
matter. After said date, the application, 
as now amended or as it may be further 
amended, may be granted. 
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For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

Shirley E. Hollis, 

Assistant Secretary. 

[FR Doc. 86-2375 Filed 2-3-86; 8:45 am] 
BILLING CODE 8010-01-M. 


[Release No. 35-24008; 70-6971] 


New England Energy Inc.; Proposal To 
Extend Period in Which to 
Contractually Arrange for Exchange of 
interest Payment Obligations Between 
‘Parties and Increase Principal Amount 
of Contractual Arrangements 


January 29, 1986. 

New England Energy Incorporated 
(“NEEI’), 25 Research Drive, 
Westborough, Massachusetts 01582, a 
fuel supply subsidiary of New England 
Electric System, a registered holding 
company, has filed a post-effective 
amendment to the application- 
declaration in this proceeding with this 
Commission pursuant to sections 6(a), 7, 
9(a), and 10 of the Public Utility Holding 
Company Act of 1935 (“Act”) and Rule 
50 thereunder. 

By order dated August 16, 1984 
(HCAR No. 23397), NEEI was authorized 
to enter into interest payment exchange 
contracts (“Swap Agteement(s)"), with 
one or more parties (“Counterparty”), on 
or before December 31, 1985, covering a 
total principal amount of up to $150 
million for a term or terms ranging 
between three and seven years. As of 
December 31, 1985, NEEI had entered 
into a five-year Swap Agreement with 
Harris Trust and Savings Bank covering 
a principal amount of $25,000,000. NEEI 
now seeks authorization to enter into 
additional Swap Agreements on or 
before December 31, 1987 and requests 
that the total principal amount that may 
be covered by Swap Agreements in 
effect at any one time be increased to 
$200 million. 

In no event will the fixed rate of 
interest paid by NEEI exceed by more 
than 1.5% per annum the yield, on direct 
obligations of the U.S. Government at 
the time of the Swap Agreement(s) with 
maturities comparable to the term of 
such Swap Agreement(s) plus any 
intermediary fee required and any 
amounts required in excess of what 
NEEI receives from the Counterparty to 
meet its obligations under the New Bank 
Loan. 

The application-declaration and any 
amendments thereto are available for 
public inspection through the 
Commission's Office of Public 
Reference. Interested persons wishing to 
comment or request a hearing should 


submit their views in writing by 
February 24, 1986, to the Secretary, 
Securities and Exchange Commission, 
Washington, DC 20549, and serve a copy 
on the applicant-declarant at the 
address specified above. Proof of 
service (by affidavit or, in case of an 
attorney at law, by certificate) should be 
filed with the request. Any request for a 
hearing shall identify specifically the 
issues of fact of law that are disputed. A 
person who so requesis will be notified 
of any hearing, if ordered, and will 
receive a copy of any notice or order 
issued in this matter.-After said date, the 
application-declaration, as filed or as it 
may be amended, may be granted and 
permitted to become effective. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

Shirley E. Hollis, 

Assistant Secretary. 

[FR Doc, 86-2376 Filed 2-3--86; 8:45 am] 
BILLING CODE 8010-01-M 


SMALL BUSINESS ADMINISTRATION 
[Declaration of Disaster Loan Area #2227] 


Florida; Declaration of Disaster Loan 
Area 


The County of Monroe in the State of 
Florida constitutes a disaster loan area 
because of damage from high tides and 
winds from Hurricane Kate on 
November 18 and 19, 1985. Eligible 
persons, firms, and organizations may 
file applications for loans for physical 
damage until the close of business on 
March 28, 1986, and for economic injury 
until September 2, 1986, at: Disaster 
Area 2 Office, Small Business 
Administration, Richard B. Russell 
Federal Bldg., 75 Spring Street SW.., 
Suite 822, Atlanta, Georgia 30303, or 
other locally announced locations. 

The interest rates are: 


Homeowners with credit available 
elsewhere 

Homeowners without credit avail- 
able elsewhere ........ 

Businesses with credit available 
elsewhere 


. Businesses with 


elsewhere 

Businesses (EIDL) without credit 
available elsewhere 

Other (non-profit organizations in- 
cluding charitable and religious 
organizations) 


The number assigned to this:disaster 
is 222708 for physical damage and for 
economic injury the number is 637500. 


4453 


(Catalog of Federal Domestic Assistance 
Program Nos.-59002 and 59008) 


Dated: January 27, 1986. 
Robert A. Trunbull, 
Acting Administrator. : 
[FR Doc. 86-2349 Filed 2-3-86; 8:45 am} 
BILLING CODE 8025-01-M 


DEPARTMENT OF TRANSPORTATION 


Agreements Filed During the Week 
Ending January 24, 1986 


Answers may be filed within 21 days 
from the date of filing. 

Date filed: January 21,1986; Docket 
No. 43746 R-1 to R-24; parties: Members 
of International Air Transport 
Association; subject; North Atlantic- 
Middle East Fares; proposed effective 
date: April 1, 1986. 

Phyllis T. Kaylor, 

Chief, Documentary Services Division. 
[FR Doc. 86-2425 Filed 2-3-86; 8:45 am} 
BILLING CODE 4910-62-M 


[Docket 43687] 


Denver-London Route Proceeding; 
Hearing — 


Notice is hereby given that a hearing 
in this proceeding is assigned to be held 
commencing April 2, 1986, at 9:30 a.m. 
(local time), in Room 5332, Nassif Bldg., 
400 7th Street, SW., Washington, DC, 
before the undersigned Chief 
Administrative Law Judge. 

Dated at Washington, DC, January 29, 1986. 
Elias C. Rodriguez, 

Chief Administrative Law Judge. 
[FR Doc. 86-2424 Filed 2-3-86; 8:45 am] 
BILLING CODE 4910-62-M 


Office of the Secretary 


Reports, Forms, and Recordkeeping 
Requirements; Submittals to OMB 
January 9, 1986, to January 27, 1986 


AGENCY: Office of the Secretary, DOT. 
ACTION: Notice. 


SUMMARY: This notice lists those forms, 
reports, and recordkeeping requirements 
imposed upon the public which were 
transmitted by the. Department of 
Transportation, during the period 
January 9, 1986, to January 27, 1986 to 
the Office of Management and Budget 
(OMB) for its approval in accordance 
with the requirements of the Paperwork 


Reduction Act of 1980 (44 U.S.C. Chapter 


35). 
FOR FURTHER INFORMATION CONTACT: 
John Chandler or Annette Wilson; 





Information Requirements Division, M—- 
34, Office of the Secretary of 
Transportation, 400 7th Street, SW., 
Washington, DC 20590, telephone (202) 
426-1887, or Gary Waxman or Sam 
Fairchild, Office of M t and 
Budget, New Executive Office Building, 
Room 3228, Washington, DC 20503, (202) 
395-7340. 

SUPPLEMENTARY INFORMATION: 


Background 


Section 3507 of Title 44 of the United 
States Code, as adopted by the 
Paperwork Reduction Act of 1980, 
requires that agencies prepare a notice 
for publication in the Federal Register, 
listing those information collection 
requests submitted to the Office of 
Management and Budget (OMB) for 
initial, approval, or for renewal under 
that Act. OMB reviews and approves 
agency submittals in accordance with 
criteria set forth in that Act. In carrying 
out its responsibilities, OMB also 
considers public comments on the 
proposed forms, reporting and 
recordkeeping requirements. OMB 
approval of an information collection 
requirement must be renewed at least 
ence every three years. 


Information Availability and Comments 


Copies of the DOT information 
collection requests submitted to OMB 
may be obtained from the DOT officials 
listed in the “FOR FURTHER INFORMATION 
CONTACT” paragraph set forth above. 
Comments on the requests should be 
forwarded, as quickly as possible, 
directly to the OMB officials listed in the 
“For Further Information Contact" 
paragraph set forth above. If you 
anticipate submitting substantive 
comments, but find that more than 10 
days from the date of publication are 
needed to prepare them, please notify 
the OMB officials of your intent 
immediately. 


Items Submitted for Review by OMB 


_ The following information collection 
requests were submitted to OMB from 
January 9, 1986—January 27, 1986. 
DOT No: 2685 
OMB No: 2130-0515 
BY: Federal Railroad Administration 
Title: Hours of Service of Railroad 
Employees - 
Form(s): None 
Frequency: Recordkeeping 
Respondents: Railroads 
Need/Use: the Federal Railroad 
Administration utilizes this information 
to assure compliance with the Hours of 
Service Act, to serve as a deterrent to 
violations, and to document violations 
for prosecution. . 
DOT No: 2686 


OMB No: 2125-0514 
By: Federal Highway Administration 
Title: Develop and Submit Utility 
Accommodation Policies 
Form(s): None 
Frequency: 3 to 5 year frequency, as 
needed 
Respondents: State highway agencies 
Need/Use: To fulfill FHWA’'s 
statutory requirements by requiring 
State Highway agencies to submit to 
FHWA a utility accommodation policy 
in the use of highway rights-of-way on 
Federal-aid highway projects for review 
and approval. 
DOT No: 2687 
OMB No: 2130-0516 
By: Federal Railroad Administration 
Title: Remotely Controlled Railroad 
Switch Qperation Log 
Form(s): None 
Frequency: Recordkeeping 
Respondents: Railroads 
Need/Use: The information is for use 
by operators of remotely controlled 
switches as a record of protection 
provided under blue signal protection of 
workmen and by FRA inspectors in 
assuring compliance with regulations. 
DOT No: 2688 
OMB No: 2115-0135 
By: United States Coast Guard 
Title: Display of Plans 
Form(s): None 
Frequency: Recordkeeping 
Respondents: Owners/operators of 
certain categories of commercial 
vessels 
Need/Use: This recordkeeping 
requirement is a safety aid. Vessel 
owners/ operators are required to have 
these plans available in case of 
shipboard fire, flooding or other 
emergencies. The information contained 
on the plans will be used by shipboard 
personnel during routine duties, such as 


* maintenance, as well as during 


emergency conditions. If non-shipboard 
personne! assist, the plans will 
familiarize them with the vessel and its 
subsystems. Coast Guard marine 
inspectors check the plans periodically 
to ensure that ail information is correct 
and current. 


DOT No: 2689 

OMB No: 2138-0006 

By: Research and Special Programs 
Administration 

Title: Part 249—Preservation of Air 
Carrier Records 

Form(s): None 

Frequency: None (Recordkeeping 
requirement}—must retain records for 
periods of 30 days to 3 years) 

Respondents: Air carriers holding - 
section 401 or 418 certificates and 
charter operators 
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Need/Use: Prescribes record retention 
periods to assure availability of records 
for audit and enforcement purposes. 
Retention periods are prescribed only 
for records that support specific 
regulatory needs. 

DOT No: 2691 

OMB No: 2130-0502 

By: Federal Railroad Administration 
Title: Filing of Dedicated Cars 
Form(s): None 

Frequency: On Occasion 
Respondents: Railroads 

Need/Use: FRA uses the information 
to determine if the equipment is safe to 
operate and if the operation qualifies for 


‘dedicated service. 


DOT No: 2692 

OMB No: 2115-0140 

By: United States Coast Guard 

Title: Certificate of Completion of First 
Aid and CPR Training Courses 

Form(s): None 

Frequency: On Occasion 

Respondents: Applicants for original 
merchant mariner’s license 
Need/Use: The Coast Guard needs 

this information to assure that 

applicants possess a minimum level of 

qualifications in first aid and 

cardiopulmonary resuscitation. The 

information is used in conjunction with 

the officer license examination. 


DOT No: 2693 

OMB No: 2127-0050 

By: National Highway Traffic Safety 
Administration 

Title: 49 CFR Part 574, Tire Identification 
and Recordkeeping 

Form(s): None 

Frequency: On Occasion— 
recordkeeping 

Respondents: Businesses—Small 
businesses 
Need/Use: This regulation requires 

the tire manufacturers to collect and 

record the names and addresses of the 

first purchasers of new tires, so that the 

manufacturers can directly notify those 

persons if the tires are recalled. 

DOT No: 2594 

OMB No: 2106-XXXX 

By: OSTA 

Title: Part 326 Procedures for Bumping 
Subsidized Air Carriers from Eligible 
Points 

Form(s): None 

Frequency: On Occasion 

Respondents: Businesses 
Need/Use: Part 326 sets procedures 

under which an airline receiving subsidy 

for serving a community may be 

replaced by another carrier offering to 

provide better service or service at a 

lower subsidy cost. These procedures 
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are needed to implement sections 419{a) 
and (b)(8) of the Federal Aviation Act. 
DOT No: 2595 
OMB No: 2106-XXXX 
By: OSTA 
Title: Part 297 Foreign Air Freight 
Forwarder and Foreign Cooperative 
Shippers Associations 
Form{s): Form 297A 
Frequency: On Occasion 
Respondents: Businesses 
Need/Use: CAB Form 297A is a 
simplified application form for foreign 
indirect cargo carriers that provides 
basic information (name, address, 
phone, applicant's country of citizenship 
and percent ownership of person's 
owning ten percent or more of the 
applicant's stock). It relieves them from 
certain provisions of the Act and 
provides for simplified reporting. 
DOT No: 2596 
OMB No: 2106-XXXX 
By: OST A 
Title: Part 324 Procedures for 
Compensating Air Carriers for Losses 
Form(s}: None 
Frequency: On Occasion 
Respondents: Businesses 
Need/Use: Part 324 sets the 
procedures for compensating an air 
carrier for financial losses incurred for 
complying with a Board order to 
continue to provide essential air service 
to a community under section 419{a)(6) 
of the Airline Deregulation Act of 1978 
(Pub. L. 95-504). 


Issued in Washington, DC on January 29, 
1986. 


, 


John E. Turner, 


Director of Information Systems and 
Telecommunications. 


[FR Doc. 86-2423 Filed 2-93-86; 8:45 am} 
BILLING CODE 4910-62-M 


DEPARTMENT OF THE TREASURY 
Performance Review Board 


AGENCY: Treasury Department. 
ACTION: Notice of Members of 
Performance Review Board (PRB). 


SUMMARY: This notice announces the 


appointment of members of the 
composite PRB for the Savings Bonds 
Division and the Bureaus of Engraving 
and Printing, Mint, Public Debt, and the 
Financial Management Service. 

FOR FURTHER INFORMATION CONTACT: 
Peter H. Daly, Deputy Director, Bureau 
of Engraving and Printing, Room 112M, 
14th and C Streets SW., Washington, DC 
20228; Telephone: (202) 447-9412. 


SUPPLEMENTARY INFORMATION: Pursuant 
to 5 U.S.C. 4314(c}{(4) and the Civil 
Service Reform Act of 1978, the 
members of the Senior Executive 
Service Performance Review Board for 
the Savings Bonds Division and the 
Bureaus of Engraving and Printing, Mint, 
Public Debt, and the Financial 
Management Service are listed below. 
This Board reviews the performance of 
Senior Executiyes below the level of 
bureau head principal deputy in the 
five bureaus, except for the Assistant 
Commissioner (Comptroller) at the 
Bureau of Financial Management 
Service. At least three voting members 
constitute a quorum. 


This notice does not meet the 
Department's criteria for significant 
regulations. 

Dated: January 29, 1986. 

Peter H. Daly, 

Deputy Director, Bureau of Engraving and 
Printing, PRB Chairman, 1986. 

[FR Doc. 86-2394 Filed 2-3-86; 8:45 am} 
BILLING CODE 4810-34-M 





Sunshine Act Meetings 


1 

COMMODITY FUTURES TRADING 
COMMISSION 

TIME AND DATE: 11:00 a.m., February 7, 
1986. 

PLACE: 2033 K Street, NW., Washington, 
DC, 8th Floor Conference Room. 
status: Closed. 

MATTERS TO BE CONSIDERED: Market 
Surveillance briefing. 


CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb, 254-6314: 


Jean A. Webb, ‘ 

Secretary of the Commission. 

[FR Doc. 86-2475 Filed 1-31-86; 10:38 am] 
BILLING CODE 6351-01-M 


COMMODITY FUTURES TRADING 
COMMISSION 


TIME AND DATE: 11:00 a.m., February 14, 
1986. 

PLACE: 2033 K Street, NW., Washington, 
DC, 8th Floor Conference Room: 
STATUS: Closed. 

MATTERS TO BE CONSIDERED: Market 
Surveillance briefing. 


CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb, 254-6314. 


Jean A. Webb, 

Secretary of the Commission. 

{FR Doc. 86-2476 Filed 1-31-86; 10:39 am] 
BILLING CODE 6351-01-™ 


3 

COMMODITY FUTURES TRADING 
COMMISSION 

TIME AND DATE: 11:00 a.m., February 21, 
1986. 

PLACE: 2033 K Street, NW., Washington. 
DC, 8th Floor Conference Room. 
status: Closed. 


MATTERS TO BE CONSIDERED: Market 
Surveillance briefing. 

CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb, 254-6314. 


Jean A. Webb, 

Secretary of the Commission. 

{FR Doc. 86-2477 Filed 1-31-86; 10:39 am] 
BILLING CODE 6351-01-% 


TIME AND DATE: 10:00 a.m., February 25, 
1986. 

PLACE: 2033 K Street, NW., Washington, 
DC, 5th Floor Conference Room. 
status: Open. 

MATTERS TO BE CONSIDERED: Quarterly 
Objectives—Third Quarter, FY 86. 
CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb, 254-6314. 
Jean A. Webb, 

Secretary of the Commission. 

{FR Doc. 86-2478 Filed 1-31-86; 10:39 am] 
BILLING CODE 6351-01-M 


5 

COMMODITY FUTURES TRADING 
COMMISSION , 

TIME AND DATE: 11.00 a.m., February 25, 
1986. 

PLACE: 2033 K Street, NW., Washington, 
DC, 8th Floor Conference Room. 
status: Closed. 

MATTERS TO BE CONSIDERED: 
Enforcement Quarterly Objectives. 
CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb, 254-6314. 
Jean A. Webb, ‘ 

Secretary of the Commission. 

[FR Doc. 86-2479 Filed 1-31-86, 10:39 am] 
BILLING CODE 6351-01-M 


COMMODITY FUTURES TRADING 
COMMISSION 

TIME AND DATE: 11.00 a.m., February 28, 
1986. : 

PLACE: 2033 K Street, NW., Washington, 
DC, 8th Floor Conference Room. 
status: Closed. 

MATTERS TO BE CONSIDERED: Market 
Surveillance briefing. 

CONTACT PERSON FOR MORE 
INFORMATION: Jean A. Webb, 254-6314. 
Jean A. Webb, 

Secretary of the Commission. 

[FR Doc. 86-2480 Filed 1-31-86, 10:39 am] 
BILLING CODE 6351-01-M 


7 
UNITED STATES INSTITUTE OF PEACE 


Background 

The United States Institute of Peace 
was created by Pub. L. 98-525 signed on 
October 19, 1984, and a majority of the 
Institute's Board of Directors was 
recently confirmed by the Senate. The 
purpose of the law is to establish an 
independent, nonprofit, national 
institute to serve the people and the 


‘ 
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Government through the widest possibie 
range of education and training, basic 
and applied research opportunities, and 
peace information services on the means 
to promote international peace and the 
resolution of conflicts among the nations 
and peoples of the world. 

The Institute is established as an 
independent nonprofit corporation and 
may establish, under the laws of the 
District of Columbia, a legal entity 
capable of receiving, holding, and 
investing public funds for the purposes 
described in the enabling legislation. 

The powers of the Institute are vested 
in a Board of Directors consisting of 
fifteen voting members as follows: 


1. The Secretary of State (or the Secretary's 
designee) 

2. The Secretary of Defense (or the 
Secretary's designee) 

3. The Director of the Arms Control and 
Disarmament Agency (or the Director's 
designee) 

4. The President of the National Defense 
University (or the vice president of the 
University, if designated by the 
president) 

5. Eleven individuals appointed by the 
President, by and with the advice and 
consent of the Senate. 


This notice announces the first 
meeting of the Board of Directors of the 
United States Institute of Peace to be 
held in Washington, DC. 

TIME: 


8:30am-5:00pm—February 25, 1986 
8:30am-5:00pm—February 26, 1986 


PLACE: 
February 25, 1986—Dirksen Senate Office 
Building, Room 342 


February 26, 1986—Russell Senate Office 
Building, Room 188 


status: Open meeting (portions of the 
meeting may be closed by majority vote 
of the members to discuss matters 
exempted from public disclosure 
pursuant to subsection (c) of section 
552b of title 5, United States Code) 
AGENDA: 


February 25, 1985 
Swearing in of Director 
Hearings on goals and work of the Institute 
with members of Congress and the 
Executive Branch 
Administrative matters 
Subcommittee assignments and goals 
February 26, 1986 
Subcommittee assignments and goals 
Administrative matters 
General discussion 


CONTACT: Donna Ganoe, Telephone: 
(804) 924-7441 

Dated: January 27, 1986. 
John Norton Moore, 


Chairman of the Board of Directors, United 
States Institute of Peace. 


[FR Doc. 86-2481 Filed 1-31-86, 11:46 am] 
BILLING CODE 6820-PA-M 





Tuesday 
February 4, 1986 


Part Il 


Environmental 


_ 40 CFR Part 501 
State Sewage Sludge Management 
Program Regulations; Proposed Rule 





ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 501 


(FR 2825-1] 
State Sewage Sludge Management 
Program Regulations 


AGENCY: Environmental Protection 
Agency. 
ACTION: Proposed rule. - 


sumMARY: The Environmental Protection 
Agency (EPA) is proposing a rule which 
requires States to develop programs to 
assure that the use and disposal of 
sewage sludge complies with Federal 
sludge use and disposal criteria. The 
proposed rule provides the procedural 
requirements for submission, review, 
approval, EPA oversight, and, when 
warranted, withdrawal of approval of 
State sludge management programs. 
Specific technical criteria for use and 
disposal of sewage sludge are being 
developed and will be proposed in 1986. 
This regulatory program is designed to 
implement the requirements of section 
405 of the Clean Water Act (CWA) and 
assure that Federal criteria for sewage 
sludge use and disposal are met. 

In order to obtain EPA approval of its 
sludge management program, a State 
must demonstrate its capability to 
ensure compliance with Federal 
regulations for sewage sludge use and 
disposal practices through individual 
project review and oversight; conduct 
compliance monitoring activities 
sufficient to verify the reports submitted 
by regulated users and disposers of 
sewage sludge; and take appropriate 
enforcement action when necessary. 
States with approved programs are 
required to submit quarterly reports 
which summarize substantial non- 
compliance by Class I facilities (defined 
as those required to develop 
pretreament programs) and annual 
reports to EPA which update their 
inventories of sludge management 
facilities, summarize the volume of 
sludge being managed of by various 
methods, and provide additional 
information on non-compliance. 


DATES: Comments must be received on 
or before May 5, 1986. 


ADDRESSES: Comments should be 
addressed to the person listed below. 
The public docket for this proposed rule 
is located in the EPA Library's Public 
Information Reference Unit; Room 2904; 
401 M Street SW., Washington DC, and 
is available for viewing from 8:30 AM to 
4:00 PM, Monday through Friday, 
excluding holidays. 


FOR FURTHER INFORMATION CONTACT: 
Charles E. Gross, Office of Municipal 
Pollution Control, Municipal Facilities 
Division (WH-595), Environmental 
Protection Agency, 401 M Street SW., 
Washington, DC 20460 (202) 382-2333. 


I. Background 
Il. General Management Approach 
A. State Programs for Sewage Sludge 
Management 
B. Sewage Sludge Technical Regulations 
C. Enforcement of Federal Sludge Criteria 
lil. Discussion of Proposed Rule 
A. Principal Requirements 
B. Incentives for States to Develop Sludge 
Management Programs 
C. Funding for Developing State Programs 
D. Phased Approval of State Programs 
E. Flexibility and Alternative Program 
Approval Process 
F. Focus on POTWs Required to Develop 
Pretreatment Programs 
G. Ocean Dumping 
H. Indian Lands 
I. Program Coordination 
J. Supplemental Guidance 
IV. Specific Comments Solicited 
A. Coverage of Septage and Portable Toilet 
Pumpings 
B. Coverage of Privately Owned Treatment 
Works Sewage Sludge 
C. Coverage of Grit, Scum, Screenings, and 
Incinerator Ash 
D. Civil Penalties to be Imposed by States 
V. Regulatory Development Process 
A. Executive Order 12291 
B. Paperwork Reduction Act 
C. Regulatory Flexibility Act 
List of Subjects in 40 CFR Part 501 


I. Background 

Implementation of the Clean Water 
Act (CWA) has resulted in surface 
water quality improvement and the 
generation of large quantities of residual 
sewage sludge. This residue of 
wastewater treatment must be used or 
disposed of in a manner that protects 


‘ public health and the environment. 


Current estimates are that about 7 
million dry tons of sewage sludge are 
generated each year by domestic 
sewage treatment works. This figure is 
expected to double by the year 2000 as 
more sewage treatment facilities are 
upgraded and go into operation. 
Legislation, such as the Resource 
Conservation and Recovery Act 
(RCRA), the Clean Air Act (CAA), the 
Toxic Substances Control Act (TSCA) 
and the Marine Protection, Research and 
Sanctuaries Act (MPRSA) has resulted 
in a variety of EPA regulations that 
affect sludge use and disposal practices. 
Some of these regulations were not 
developed specifically for sewage 
sludge. In addition, each of these 
statutes focuses on different 
environmental media and thus 
addresses different aspects of sludge 
management. Thus, regulations issued 
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under these various authorities have not 
been developed in an integrated manner 
and thus may result in inconsistent 
levels of protection and inconsistent 
methods of implementing and enforcing 
sludge use and disposal criteria. 

Section 405(d) of the CWA was 
amended in 1977 to require EPA to 
develop regulations providing guidelines 
which “identify uses for sludge, 
including disposal; specify factors to be 
taken into account in determining the 
measures and practices applicable to 
each such use or disposal (including 
publication of information on costs); and 
identify concentrations of pollutants 
which interfere with each such use or 
disposal.” EPA has issued regulations in 
40 CFR Part 257 addressing the land 
disposal of non-hazardous solid wastes 
using the section 405(d) authority as 
well as authority provided by RCRA 
Subtitle D. Additional regulations under 
the authority of section 405(d), are now 
being developed and will be later 


‘proposed in 1986. 


Section 405(d) of the CWA does not 
specify an implementation mechanism 
such as a permit program or other 
regulatory process to assure that users 
and disposers of sewage sludge comply 
with Federal requirements. However, 
under the authority of sections 405(e) 
and 309 of the CWA, EPA may take 
direct enforcement against violations of 
the guidelines issued under section 
405(d). 

EPA established an Intra-Agency 
Sludge Task Force (STF) in early 1982 to 
study and make recommendations for 
future Agency actions in the sludge 
management area. The STF, with 
representatives from EPA's Offices of 
Water, Air and Solid Waste, 
approached sludge management from an 
inter-media perspective. The STF 
developed the Agency “Policy on 
Municipal Sludge Management” (49 FR 
24358; June 12, 1984) which establishes 
the institutional framework for the 
regulations proposed here today. That 
policy states, in part: 

“The U.S. Environmental Protection 
Agency (EPA) will actively promote 
those municipal sludge management 
practices that provide for the beneficial 
use of sludge while maintaining or 
improving environmental quality and 
protecting public health. To implement 
this policy, EPA will continue to issue 
regulations that protect public health 
and other environmental values. The 
Agency-will use all available authorities 
to ensure that States establish and 
maintain programs to ensure that local 
governments utilize sludge management 
techniques that are consistent with 
Federal and State regulations and 
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guidelines, Local communities will 
remain responsible for choosing among 
alternative programs, for planning, 
constructing and operating facilities to 
meet their needs, and for ensuring the 
continuing availability of adequate and 
acceptable disposal or use capacity.” 

The STF also developed and 
published the document entitled 
“Environmental Regulations and 
Technology; Use and Disposal of 
Municipal Wastewater Sludge” 
(September 1984, EPA 625/10-84-003). 
This document contains a description of 
the various sludge management 
practices, factors to be given into 
account when implementing them, and 
references to more detailed design 
information. (Copies of this guidance 
document are available from the EPA 
Center for Environmental Research 
Information; 26 West St. Clair Street, 
Cincinnati, Ohio 45268.) 


Il. General Management Approach 


A. State Programs for Sewage Sludge 
Management 


The STF recommended that EPA forge 
a State-oriented implementation 
mechanism from existing authorities. 
The STF concluded that the best 
approach would be to require each State 
to prepare a program to implement 
sludge management criteria which 
would be reviewed for sufficiency by 
EPA. The primary authority for such a 
requirement is found in section 303(e) of 
the CWA. 

The CWA provides for water quality 
management planning in section 205(j), 
303 and 305(b) of tte CWA. The water 
quality management process described 
in the Act and the 40 CFR Part 130 
Water Quality Planning and 
Management regulations provides for a 
consistent national approach for 
maintaining, improving and protecting 
water quality while allowing States to 
implement the most effective individual 
program. 

In accordance with section 303(e), 
States are required to maintain a 
continuing planning process which 
results in water quality management 
plans designed to correct a number of 
water quality problems. Section 303(e) 
of the CWA and 40 CFR Part 130.5 
require each State to have a continuing 
planning process approved by EPA. 
Section 303{e)(3)(G) requires that such 
plans include “controls over-the 
disposition of all.residual waste from 
any water treatment processing.” (The 
term “water treatment processing” in 
section 303(e) includes wastewater 
treatment plants.) EPA is now proposing 
to establish a separate program 


approval process to specifically address 
sludge management. 

Causing each State to integrate and 
describe its regulatory program will add 
an element of certainty to State 
programs and allow them to be 
understood by the regulated community 
and the public. This should help ensure 
that users and disposers of sewage 
sludge comply with Federal 
requirements issued under section 
405(d) of the CWA and other applicable 
statutes. 

Most States have the legal authority 
to assure compliance with technical 
criteria for sludge disposal and use, and 
some States have developed workable 
sludge management programs. Many 
States have adopted the existing Federal 
criteria, in some cases, going beyond 
Federal requirements in areas such as 
distribution and marketing and 
application of sludge to non-food chain 
crops. Currently over 27 States use at 
least parts of the Federal criteria for 
land disposal (i.e., 40 CFR Part 257) in 
their regulations and guidelines. These 
States generate as much as 80 percent of 
the Nation’s sewage sludge. At least 14 
States currently use a permitting or 
equivalent oversight system. 


B. Sewage Sludge Technical Regulations 


EPA plans to promulgate additional 
technical regulations for sewage sludge 
use and disposal under the authority of 
section 405(d) of the CWA in 40 CFR 
Part 503. Proposed regulations are 
currently scheduled to be issued in 1986, 
with the final regulations to follow in 
1987. These regulations will take the 
form of numerical criteria, best 
management practices, or other controls 
and limitations needed to protect the 
environment and public health. EPA 
intends that the technical regulations 
will allow the States to consider site- 
specific factors such as climate and site 
conditions when imposing the Federal 
criteria on individual projects and to 
develop data to demonstrate alternative 
means for meeting the technical 
requirements. 

EPA believes that section 405 of the 
CWA was intended to regulate sludges 
that derive from publicly owned 
treatment works (POTWs) or other 
treatment works that treat primarily 
domestic sewage. Therefore, neither the 
Part 501 regulations nor the Part 503 
regulations will apply to privately 
owned treatment works operated in 
conjunction with industrial 
manufacturing and processing facilities. 
Such.sludges are, however, regulated by 
EPA under the authority of the RCRA. 


C. Enforcement of Federal Sludge 
Criteria 


EPA would ordinarily except States 
with EPA approved State sludge 
management programs to take primary 
responsibility for enforcement action 
against any person who violates sludge 
use and disposal criteria. EPA retains 
the right, however, to take enforcement 
action, either alone or in cooperation 
with a State, against violations of the 
requirements issued under section 
405(d) of the CWA or other applicable 
statutes. 

Subsequent to approval of State 
sludge management programs, EPA and 
the State will negotiate a Stete/Federal 
enforcement agreement, pursuant to the 
“Policy Framework on State Federal 
Enforcement Agreements” (dated June 
26, 1984), to address the compliance 
monitoring, enforcement, recordkeeping 
and reporting expected from the State, 
along with the agreed criteria for 
Federal oversight of State sludge 
management programs. 

If a State lacks an EPA approved 
program for sludge management under 


_ 40 CFR Part 501, EPA will continue 


exercising its responsibility to assure 
compliance with the requirements of 
section 405 and other statutes by taking 
enforcement actions under section 309 
of the CWA or under the authority of 
other applicable statutes against 
violations of these requirements. 


Ill. Discussion of Proposed Rule 
A. Principal Requirements 


EPA is proposing today a rule that 
requires that States submit to EPA, for 
review and approval, a description of 
their existing sludge management 
programs and plans and schedules for 
improving them as necessary to meet the 
requirements of these regulations. The 
regulations provide the procedural 
requirements for submitting, approving, 
revising, and withdrawing approval of 
State'sludge management programs. The 
regulations require the Governor of the 
State to identify a lead agency to 
coordinate State activities in shudge 
management and to collect and submit 
the necessary information to EPA for 
program approval. 

States are encouraged to consult with 
the public as soon as they begin to 
develop or improve their sludge 
management programs to meet the 
requirements of these regulations. These 
consultations’may be in the form of 
public meetings or individual meetings 
with specific groups or individuals that 
would be'affected by the States 
regulatory programs or otherwise known 
to have an interest in sludge 
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management. At least 30 days before 
submitting its sludge management 
program to EPA for approval, the State 
must provide notice of its content and 
availability and seek comments from the 
public. Where a State program is likely 
to affect other nearby States, this notice 
should also be provided in nearby 
States. A responsiveness summary (as 
described in 40 CFR 25.8) of these public 
participation efforts must be included 
with the States’ submissions for program 
approval. States are encouraged to 
appoint citizen advisory panels or select 
other appropriate mechanisms to 
provide for public participation in the 
operation of their sludge management 
programs. 

In order to have its sludge 
management program approved by EPA, 
a State must demonstrate its capability 
to (1) ensure compliance with Federal 
regulations for sewage —. disposal 
and use practices through individual 
project review and oversight; (2} require 
users and disposers of sewage sludge to 
have contingency plans for spills and 
on-site accidents and submit self- 
monitoring reports; (3) conduct adequate 
compliance monitoring activities to 
verify self-monitoring reports from 
municipalities and others subject to the 
State's regulatory program; and (4) take 
appropriate enforcement action when 
necessary. 

The phrase “individual project review 
and oversight,” is intended to mean that 
States must have a mechanism for 
review and approval of sludge use and 
disposal practices for existing as well as 
new facilities. Generally, this review 
and approval should begin prior to 
facility construction and start-up of 
operations and involve thorough review 
and oversight of the sludge management 
practices employed by municipalities 
and other generations, users or 
disposers of sewage sludge; it may or 
may not include site-specific field-by- 
field approvals. This proposed rule does 
not require States to have permit 
programs to control sewage sludge use 
and disposal, as a number of other 
review and oversight mechanisms 
currently appear to be equally effective. 
For example, the review and approval of 
detailed planning documents, such as a 
Facility Plan developed for construction 
grant projects, combined with close 
scrutiny of self-monitoring reports may 
be sufficient. 

The Clean Water Act Amendments 
passed by the Senate (S 1128) in June 
1985 would require sludge use and 
disposal criteria to be included in some 
type of permit. If this provision is 
included in the enacted legislation, the 
final regulations will include 


appropriate changes. EPA expects that 
States would retain authority to choose 


the appropriate permit ism. 


* Section 501.11(g) provides States with 


an opportunity to propose processes, 
procedures, program provisions, and 
legal authorities differing from those 
described in § § 501.15, 501.16, and 501.17 
if their program submissions include 
analyses showing how their processes, 
procedures, program provisions, and 
legal authorities adequately protect 
public health and the environment. This 
includes an opportunity for a State to 
show how its mechanisms for facility 
review and approval ensure compliance 
with Federal requirements and protect 
public health and the environment 
without significant compliance 
monitoring (see discussion under ILE). 
In this proposal, EPA has refrained 
from specifying the frequency of self- 
monitoring and reporting that States 
should require; we believe the States 
should be given sufficient latitude to 
allow considerations of project specific 


- conditions in making those 


determinations. Similarly, we have not 
specified levels of compliance 
monitoring and inspections. However, at 
least annual inspections of Class I 
facilities are recommended; further 
suggestions in these areas will be 
provided in guidance that will 
supplement these regulations. 
Monitoring and reporting requirements 
for users and disposers of sludge will be 
addressed as part of the effort to 
develop the technical regulations 
discussed under III.B above. We intend 
to include in supplemental guidance, 
now being prepared, advice on reporting 
requirements for sludge users and 
disposers and State compliance 
monitoring and inspections. See 
paragraph IIL] below. 

States with approved programs are 
required to submit annual reports to 
EPA which update their inventories of 
sludge management facilities, 
summarize the volume of sludge being 
managed by various methods, and 
provide.information on occasions of 
non-compliance. In addition, States are 
required to submit quarterly reports that 
provide a tubular summary of 
“substantial” non-compliance by Class I 
facilities during the previous quarter and 
the actions the State has taken to bring 
these facilities into compliance. (Class I 
facilities are defined as those required 
to develop pretreatment programs under 
section 402{6}{B) of the CWA). EPA 
believes such information is necessary 
to demonstrate that sludge use and 
disposal is being controlled in 
accordance with section 405.of the CWA 
and to assist any EPA enforcement 
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actions deemed necessary to 


. supplement the States’ efforts to control 


sludge management practices. EPA will 
issue guidance to clarify what should be 
considered “substantial” non- 
compliance and modify it as necessary 
when the technical regulations are 
promulgated. 

EPA is concerned about the potential 
expense or difficulty in meeting the 
reporting requirements that may result 
from the need to obtain and summarize 
the requested information that is 
currently unavailable as well as the cost 


.of developing new data/reporting 


systems or modifying existing systems. 
EPA is especially interested in hearing 
from States that already have developed 
an information base for their sludge 
management facilities. Could these 
States submit the required reports to 
EPA using existing systems, or would 
significant modifications be necessary? 
How much of the information requested 
is already being collected and readily 
available to the States? How much 
would they have to collect to meet 
EPA's requirements? EPA recognizes 
that not all program elements are now 
defined so that State answers to these 
questions are not absolute. Any views 
or information which can be provided 
will be useful. EPA is also seeking 
comments on methods and formats for 
submitting this information, especially 
example recordkeeping and reporting 
forms. 


B. Incentives for States to Develop 
Sludge Management Programs 


EPA believes that several benefits 
will accure to States which develop 
sludge management programs as 
described in these regulations. First, 
States will have the ability to develop 
and administer a program tailored to 
their specific needs. Second, developing 
a sludge management program will 


-allow the State agencies to become 


better informed about the sludge use 
and disposal practices employed in the 
State and to direct those in need of 
special assistance to sources of 
information and assistance. The net 
result should be better protection of the 
public health and the environment. Also, 
developing a coordinated program such 
as that described in these regulations 
should promote a more efficient use of 
available resources by improving 
communication and avoiding 
overlapping program functions among 
the State programs affecting sludge 
management. The principal long term 
benefit will be improving public 
acceptance of sludge use or disposal 
plans proposed by municipal treatment 
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authorities. This will help avoid project 
delays and extra costs. - 


C. Funding for Developing State 
Programs ; 

States may use funds they receive 
under section 205(j) of the CWA or other 
authorities as determined appropriate to 
assess their present sludge management 
programs and develop plans to meet the 
requirements of these regulations. 

In commenting on these proposed 
rules, States are encouraged to provide 
estimates of the resources necessry to 
develop the program submittal and to 
maintain an on-going program such as 
that described in the regulation. Work- 
year estimates should,be broken down 
into their component parts, i.e., data 
collection, analysis, reporting, and 
‘ enforcement. 


D. Phased Approval of State Programs 


The proposed rule provides for phased 
approval of State sludge management 
programs so that States can plan for the 
orderly implementation of additional 
program elements. However, EPA 
expects the States to implement a 
complete program as defined is 
§§ 501.15 through 501.17 within a period 
not to exceed five years from the date 
the regulation is promulgated in final 
form. The States are given flexibility in 
determining. what constitutes a 
“program element” as used in this 
context. A program element may, for 
example, include all aspects (e.g., 
planning, design, construction, 
operation, or compliance monitoring and 
enforcement) of a particular sludge 
management practice or a certain aspect 
(e.g., planning) of all sludge management 
practices used or expected to be used in 
the State. Guidance, to be published 
with the final rules, will contain 
examples of acceptable program 
elements. The final rules are expected to 
specify the minimum program elements 
that a State must agree to implement 
immediately upon program approval. 
States are requested to include 
suggestions for minimum program 
elements in their comments on this 
proposed rule, 

In its initial program submission, the 
State is expected to describe its 
complete sludge management program 
and a schedule for implementing the 
individual program elements. Individual 
program elements should be generally 
described in the initial submission; 
however, the detailed processes, 
procedures, application forms, permit or 
approval forms, and reporting forms for 
program elements to be implemented 
more than one year after initial program 
submission need not be included. These 
documents together with additional . 


statutes, regulations, and Statement of 
Legal Authority, if applicable, are to be 
submitted to the Regional Office not less 
than $0 days before the State intends to 
implement the program elements. 

When a State has implemented all 
program elements necessary to 
accomplish the objectives of §§ 501.15, 
501.16, and 501.17, it is considered to 


have an “approved sludge management - 


program.” A State that is phasing in - 
implementation of a complete sludge 
management program according to a 
plan and schedule approved. by the EPA 
Regional Administrator is considered to 
have “interim approval” of its sludge 
management program. 

EPA is seeking comments on the 
proposed approach for allowing phased 
approval of State Sludge Management 
Programs as well as suggestions on 
what minimum elements to require for 
different types of phase programs. 


E. Flexibility and Alternative Program 
Approval Process 


Although the proposed rule sets the 
goals and objectives for State programs, 
the States have considerable flexibility 
in selecting the means of achieving 
those goals and objectives. EPA does 
not wish to disrupt existing State 
programs and organizational structures 
that are successfully managing sewage 
sludge. However, EPA encourages 
States to review all of their 
environmental programs which may 
affect sludge management activities, 
improve communications among them, 
and eliminate any overlapping functions 
if necessary. See paragraph III.I below. 

Many States may not need to create 
entirely new programs and 
organizations to administer sludge 
management programs. EPA 
recommends that existing programs be 
adapted to administer sludge 
management programs whenever 
possible. For example, some States may 
have authority under State law to 
include criteria for sludge use and 
disposal in NPDES permits. Other States 
with strong solid waste programs may 
prefer to use these programs to meet the 
requirements of Part 501. 

Section 501.11(g) of these regulations 
allows EPA to approve State programs 
even if they do not have all of the 
elements required by §§ 501.15, 501.16, 
and 501.17. This provision allows 
approval of State programs which 
provide an equivalent level of protection 
of public health and the environment 
through other means. One example 
would be a State program which 
imposes reasonable requirements more 
stringent than Federal technical criteria 
governing sludge quality and application 
rates so that less compliance monitoring 
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and oversight of operations would be 
necessary to assure protection of public 
health and the environment. Another 
example is a State with a strong and 
effective pretreatment program that 
ensures that sewage sludges are of a 
quality that can be used or disposed of 
with little additional controls. Still 
another example would be a program in 
a rural State which requires little, if any, 
self-monitoring by sludge users and 
disposers because the State itself 
closely monitors the operations of the 
relatively few wastewater treatment 
works in the State which produce 
sewage sludge (e.g., almost all of the 
treatment works are lagoons). 

To take advantage of this alternative 
approval process, a State must siill 
apply for approval of its program, 
provide all of the information requested 
in § 501.12 and, in addition, submit an 
analysis showing how its program 
provides a level of protection equivalent 
to that provided by the processes 
outlined in §§ 501.15, 501.16, and 501.17. 
EPA is specifically requesting comments 
on whether this alternative approval 
process is necessary, considering the 
degree of flexibility already provided by 
the proposed rule. 


F. Focus on POTWS Required To 
Develop Pretreatment Programs 


Large POTWs or those with 
significant industrial wastewater 
contributions are generally required to 
develop pretreatment programs (see 40 
CFR 403.8). EPA believes that these 
same POTWs (approximately 1,500 
POTWs) should be the focus of sludge 
management programs. Specifically such 
coverage would include 13 percent of 
the POTWs in the Nation, covering 
about 78 percent of the sludge 
generated, and 87 percent of industrial 
flows to POTWs. Therefore, the 
proposed rule requires more detailed 
reporting on such treatment works— 
defined as “Class I sludge management 
facilities” in the regulations. 


G. Ocean Dumping 


The ocean dumping of material, 
including sewage sludge, is subject to 
regulation under the Marine Protection, 
Research and Sanctuaries Act (MPRSA). 
Sections 106 (a) and (d) of the MPRSA 
generally exclude States from regulating 
ocean dumping or issuing ocean 
dumping permits. While States are 
encouraged to work with municipalities 
or other authorities in developing sludge 
use or disposal options, including ocean 
dumping, nothing in these regulations is 
intended to give States the authority to 
regulate or issue permits for ocean 
dumping. 





H. Indian Lands 


The Agency recognizes that most 
States will not be able to demonstrate 
under § 501.14 adequate legal authority 
to perform required sludge management 
program activities on Indian lands 
within their borders. Accordingly, States 
will not be required to assert or 
demonstrate authority for Indian lands 
which, as defined in § 501.4{h), include 
all lands within the exterior boundaries 
of Federal Indian reservations. If a State 
should choose at its option to assert 
authority over Indian lands it should 
include a demonstration of the legal 
basis for its assertion in its Statement of 
Legal Authority under § 501.14. If a State 
does not assert authority over Indian 
lands or if it fails to demonstate 
adequate legal authority, EPA may 
approve the State's plan for other lands 
in the State. 
_ Because the CWA does not treat 

tribal governments as counterparts to 
the States, these regulations do not 
require tribes to develop programs for 
sewage sludge management or to obtain 
EPA approval of tribally-developed 
programs. However, in the “EPA Policy 
for Administration of Environmental 
Programs on Indian Reservations” 
(dated November 8, 1984}, EPA has 
stated that, consistent with Agency 
standards and regulations, it “will view 
tribal governments as the appropriate 
non-Federal parties for making 
decisions and carrying out program 
responsibilities affecting Indian 
reservations, their environment and the 
health and welfare of the reservation 
populace.” Section 501.19, therefore, 
provides for the development of an 
appropriate role for interested tribal 
governments in carrying out sludge 
management activities. 


I. Program Coordination 


EPA encourages States to establish 
closer coordination among the various 
environmental protection programs that 
may affect sludge use and disposal 
practices, such as public health 
programs; air quality programs; water 
quality programs including construction 
grants, pretreatment, ground water 
protection, and National Pollution 
Discharge Elimination System (NPDES) 
permit systems; and solid waste 
management programs. 

EPA also encourages States to provide 
technical assistance to local government 
authorities to help them plan for 
adequate sludge handling facilities; 
provide financial assistance to assist 
local governments in constructing sludge 
management facilities; and support 
research.and development activities. 


J. Supplemental Guidance 


EPA is developing guidance to 
supplement the final regulations when 
published. This guidance will provide 
information helpful to the States as they 
develop or improve programs for 
submission to EPA under these 
regulations. Included, among other 
things, will be ‘model programs” that. 
could be adopted and submitted, sample 
recordkeeping and reporting forms, 
information as to the appropriate 
frequency of compliance monitoring and 
on-site inspections, and examples of 
“substantial” non-compliance. The 
guidance materials will also provide 
information and guidance for EPA 
Regional Office personnel who will be 
reviewing the State program 
submissions. 

EPA is aware of the completeness of 
some State programs and intends to 
consult with the States and other 
interested parties as this guidance is 
prepared. EPA requests suggestions 
from the States and other interested 
parties as to what specific types of 
supplemental guidance would be most 
helpful. 


IV. Specific Comments Solicited 


During the development of these 
proposed regulations, EPA identified 
several areas requiring input from the 
States and other interested parties 
before deciding on a course of action. - 
These topics are discussed below: 


A. Coverage of Septage and Portable 
Toilet Pumpings 


Management of septage (septic tank 
pumpings) is currently addressed, along 
with sewage sludge, in 40 CFR Part 257, 
the RCRA regulations for land disposal 
of non-hazardous solid wastes. The 
CWA does not define sewage sludge. 
For the purposes of this Part, EPA 
proposes to define sewage sludge to 
include septage. Due to the similar 
properties of and constraints on 
management practices for sewage 
sludge and septage, EPA proposes 
requiring that States submit information 
to EPA on how they manage septage 
and portable toilet pumpings when they 
request approval of their sludge 
management programs. The Agency 
wants to know if and how a State or its 
local subdivisions control septage and 
portable toilet pumpings. EPA does not 
intend to require that these wastes be 
controlled by the same State agency(s) 
or by the same mechanisms as those for 


- sewage sludge, since it is not unusual for 


States to use different control 
mechanisms for septage. 

Regarding the regulation's inventory 
requirements, EPA does not expect the 
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States to inventory all septic tanks and 
portable toilets. Instead the Agency asks 
the States to provide an inventory of 
private firms which pump, haul and/or 
dispose of septage and wastes from 
portable toilets and to describe each 
firm's utilization/disposal practices and 
facilities. 

EPA seeks comments on this approach 
and whether coverage of portable toilet 
pumpings should be specifically 
addressed by State Programs under Part 
501 regulations. 


B. Coverage of Privately Owned 
Treatment Works Sewage Sludge 


EPA believes that State programs 
should control sewage sludge generated 
from all POTWs and other treatment 
works that treat primarily domestic 
sewage: This should include control of 
sewage sludge from private treatment 
works such as those serving schools, 


- trailer parks, housing subdivisions, 


recreational facilities, and the domestic 
wastewater from industrial plants. In 
addition, EPA believes that States 
should assure that all persons who use 
or dispose of sewage sludge, such as 
private contractors to municipalities, 
comply with the requirements of section 
405(d) of the CWA. EPA seeks 
comments on whether sewage sludge 
genérated from privately owned 
treatment works as discussed above or 
sewage sludge processed by others 
should be covered by the State programs 
under the Part 501 regulations. 


C. Coverage of Grit, Scum, Screenings 
and Incinerator Ash 


EPA considered including the 
coverage of grit, scum, screenings and 
incinerator ash in State sludge 
management programs. However, the 
small volumes generated, the general 
lack of potential exposure to the public, 
and the different characteristics and 
limited management practices of these 
materials versus sewage sludge do not 
seem to justify their inclusion in State 
Sludge Management Programs. EPA is 
seeking comments on whether States 
should be required to address the 
management of these materials (similar 
to requirements for septage) in order to 
have an approved State Program for 
Sludge Management under the Part 501 
regulations. 


D. Civil Penalties to be Imposed by 
States 


EPA proposes that approved State 
Sludge Management Programs have 


-enforcement authority to assess civil 


penalties of $5,000 a day for each 
violation. Amounts less than $5,000 a 
day may be approved if the Regional 
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Administrator agrees the amount is 
adequate to deter violations. EPA 
encourages the use of significant civil 
penalties under the various 
environmental protection programs 
delegated to the States. Since authority 
to impose penalties of $5,000 a day is 
required under a delegated NPDES 
program [40 CFR S 123.27({a)(3){i)], EPA 
selected this amount for approvable 
State Sludge Management Programs. 
EPA is seeking comments from States 
on the dollar amount of civil penalties 
they can currently impose for violations 
of sludge use and disposal requirements. 


V. Regulatory Development Process 
A. Executive Order 12291 


Under Executive Order 12291, EPA 
must judge whether a regulation is major 
and, therefore, subject to the 
requirement of a Regulatory Impact 
Analysis. This proposed regulation does 
not directly impose any burden on 
POTWs and other generators/users/ 
disposers of sewage sludge and does not 
impose large costs upon State regulatory 
agencies. It does not satisfy any of the 
criteria for a major rule as specified in 
section 1(b) of the Executive Order and 
as such does not constitute a major 
rulemaking. This regulation was 
submitted to the Office of Management 
and Budget {OMB) for review. 


B. Paperwork Reduction Act 


The information collection 
requirements ({ICRs) in this proposed 
rule have been submitted for approval to 
the Office of Management and Budget 
(OMB) under the Paperwork Reduction 
Act of 1980, 44 U.S.C. 3501 ef seg. An 
information Collection Request 
document (ICR #1237) has been 
prepared by EPA and a copy may be 
obtained from: Control Officer, 
Information Management Branch; EPA; 
401 M St., SW., (PM-223); Washington, 
DC 20460 or by calling (202) 382-2742. 
Submit comments on these requirements 
to EPA and: Office of Information and 
Regulatory Affairs; OMB; 726 Jackson 
. Place, NW.; Washington, DC 20503 
marked “Attention: Desk Officer for 
EPA.” The final rule will respond to any 
OMB or public comments on the 
information collection requirements. 

The major paperwork burdens of this 
proposed rule are associated with the 
development of the program submission 
described in § 501.12 and the reports 
described in § 501.18. EPA believes that 
the reporting requirements will help 
focus the States’ attention on the status 
of facility compliance with the Part 503 
technical criteria and facilitate 
determining when EPA enforcement 
actions may be necessary to supplement 


the States’ efforts to control sewage 
sludge management practices. EPA also 
believes that States with an approvable 
program for sludge management would 
ordinarily have already collected the 
desired information from municipalities 
and others that it regulates. The 
regulations merely require that this 
information be analyzed, summarized 
and reported to EPA in quarterly non- 
compliance reports and annual reports. 
This information is required to allow 
EPA to focus its limited enforcement 
resources to supplement those of the 
State Programs on serious non- 
complying facilities and to help EPA 
assure Congress and other interested 
groups that municipalities and others 
covered by section 405 of the CWA are 
complying with Federal regulations 
governing sewage sludge use and 
disposal. 


C. Regulatory Flexibility Act 


Under the Regulatory Flexibility Act, 5 
U.S.C. 601 et seq., EPA is required to 
prepare a Regulatory Flexibility 
Analysis to assess the impact of rules on 
small entities. No regulatory flexibility 
analysis is required, however, where the 
head of the agency certifies that the rule 
will not have a significant economic 
impact on a substantial number of small 
entities. Today's proposed regulation 
directly affects only State agencies. 
Accordingly, I hereby certify pursuant to 
5 U.S.C. 605[b), that this amendment will 
not have.a significant impact on a 
substantial number of small entities. 


List of Subjects in 40 CFR Part 501 


Grant programs—Environmental 
protection, Reporting and recordkeeping 
requirements, Publicly owned treatment 
works, Sewage disposal, Waste 


treatment and disposal, Water pollution _ 


control. 

Dated: January 24, 1986. 
Lee Thomas, 
Administrator. 

Chapter I of Title 40 of the Code of 
Federal Regulations is proposed to be 
amended by adding a new Subchapter O 
consisting of Part 501 to read as follows: 


SUPCHAPTER O—SEWAGE SLUDGE 
PART 501—STATE SLUDGE MANAGEMENT 
PROGRAM REGULATIONS 


Subpart A—General 


Sec. 
501.1 Introduction 


501.4 Definitions 


Subpart B—Development and Submission 

of State Programs. 

501.11 General Reguirements 

501.12 Contents of State Sludge Management 
Program Submissions 

501.13 Program Description 

501.14 Statement of Legal Authority 

501.15 Program Provisions and Required 
Elements _ 

501.16 Requirements for Compliance 
Evaluation Program 

501.17 Requirements for Enforcement 
Authority 

501.18 ee Reporting to EPA 

501.19 Indian Lands 


Subpart C—Federal Approval, Revision and 
Oversight of State Programs 
501.21 Review and Approval Procedures 
501.22 Memorandum of Agreement 
501.23 Procedures for Revision and EPA 
Oversight of State Programs 
501.24 Withdrawai of Program Approval and 
Other Sanctions 

Authority: Sections 101(b), 205{j}, 303(e), 
307(b), 308, 405, 501{a), and 510, Federal 
Water Pollution Control Act (Pub. L. $2-500), 
as amended by the Clean Water Act of 1977, 
33 U.S.C. 1251{b), 1285{j), 1313{e), 1317(b), 
1318, 1345, 1361{a), and 1370 as amended; 
sections 1006[b), 1008, 2002{a), 4004, 4005, 
4009, and 4010 of the Solid Waste Disposal 
Act as amended by the Resource 
Conservation and Recovery Act of 1976, as 
amended (42 U.S.C. 6905{b}, 6907, 6912(a), 
6944, 6945); sections 110, 111, 112, 113, 114, 
and 301 of the Clean Air Act (42 U.S.C. 7410, 
7411, 7412, 7413, 7414, and 7601); sections 5, 6, 
7, 9, 15, 16, and 28 of the Toxic Substances 
Contre! Act (15 U.S.C. 2604, 2605, 2606, 2608, 
2614, 2615, and 2627}; and section 102 of the 
Marine Protection, Research and Sahctuaries 
Act (33 U.S.C. 1412). 


Subpart A—General 


§ 501.1 Introduction. 


(a) Section 405{d) of the Clean Water 
Act (CWA) requires the Administrator 
to publish regulations providing 
guidelines for the disposal of sewage 
sludge and the utilization of sewage 
sludge for various purposes. Such 
regulations are to identify uses for 
sludge and disposal practices; specify 
factors to be taken into account in 
determining the measures and practices 
applicable to each use or disposal 
practice, including publication of 
information on costs; and identify 
concentrations of polutants which 
interfere with each use or disposal 
practice. Sludge use and disposal 
practice requirements issued under the 
authority of section 405(d) of the CWA 
apply to publicly owned treatment * 
works {POTWs), other treatment works 
that treat primarily domestic sewage, 
and other persons that use or dispose of 
sewage sludge. 

(b) In addition to the guidelines to be 
issued under section 405(d) [as 40 CFR 





Part 503], several other statutes:and 
regulations affect sewage sludge 
management practices. “ 

(c) Violations of sewage sludge use 
and disposal requirements issued under 
section 405(d) of the CWA are subject to 
Federal enforcement under section. 309 
of the CWA. ; 

(d) In accordance with the Agency's 

“Policy on Municipal Sludge 
Management” (49 FR 24358; June 12, 
1984), this regulations require States to 
establish and maintain programs to 
ensure that POTWs and others use 
sludge management techniques that are 
consistent with Federal and State 
regulations and guidelines. Local 
communities will remain responsible for 
choosing among alternative sludge 
management practices; planning, 
constructing, and operating facilities to 
meet their needs; and ensuring the 
continuing availability of adequate and 
acceptable disposal or use capacity. 

(e) Consistent with the Agency's 
“Policy on Municipal Sludge 
Management,” EPA seeks to have each 
State control sewage sludge in a manner 
best suited to its own circumstances. 
EPA intends to allow the States to have 
the flexibility to consider site-specific 
factors such as climate and soil 
conditions when imposing the Federal 
criteria on individual projects and to 
develop data to demonstrate alternative 
means for meeting the Federal technical 
requirements. However, if a State fails 
to obtain compliance with the section 
405(d) guidelines and other requirements 
applicable to sludge management, EPA 
is responsible for enforcing these 
requirements. 


§ 501.2 Sludge management goals. 

Any State sludge management 
program submitted for approval under 
this Part should be designed and 
implemented to achieve the following 
goals established in the Agency's 
“Policy on Municipal Sludge 
Management”: 

(a) Encourage use of sludge 
management practicies that beneficially 
use sludge while maintaining or 
improving environmental quality and 
protecting public health; 

(b) Establish and maintain programs 
to ensure that POTWs and others who 
use and dispose of sewage sludge 
comply. with applicable Federal and 
State regulations and guidelines in the 
planning, design, construction, operation 
and maintenance of sludge management 
facilities; 

(c) Hold local communities 
accountable for choosing sewage sludge 
management practices, for planning, 
constructing, and operating facilities, 
and providing continued capacity for 


adequate and environmentally 
acceptable sludge use or disposal; 

(d) Provide for adequate coordination 
and communication. among State 
programs that affect sewage sludge 
management practices; 

(e) Assist with educating the public on 
the beneficial uses of sewage sludge; 

(f) Assist local governments in 
planning and implementing their sewage 
sludge management systems. 


§501.3 Purpose, scope, and applicabitity. 
(a) This regulation requires States to 
submit to EPA, for review and approval, 

a description of their existing sludge 
management programs and plans and 
schedules for improving them as 
necessary to meet the requirements of 
this Part. Minimum Federal 
requirements are provided in this Part to 
assure adequate State control of sewage 
sludge use and disposal practices. The 
requirements give the States sufficient 
discretionary authority to tailor their 
programs and actions to local 
cenditions. 

(b) Subpart A provides background 
information on the Agency's approach to 
managing sewage sludge, sets forth the 
goals for the State’s programs, defines 


-the purpose, scope and applicability of 


these regulations, and provides 
definitions for terms that have special 
meanings as used in this Part. Subpart B 
of this part sets forth the items a State 
must submit to obtain approval of its 
State Sludge Management Program and 
describes the minimum requirements 
that must be met for a State sludge 
management program to be approved. 
Subpart C sets forth procedures for the 
review, approval, revision, and 
withdrawal of State Sludge Management 
Programs. 

(c) Regional Administrators may use 
discretion in determining whether the 
District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands, Guam, American Samoa, 
the Trust Territory of the Pacific Islands, 
and the Commonwealth of the Northern 
Mariana Islands are required to comply 
with the requirements of this Part. 


§ 501.4 Definitions. 


For purposes of this Part, the 
following terms have the meanings given 
below: 

“Approved program” means a State 
program which has received EPA 
approval under this Part. 

“Class I sludge management facility” 
means any POTW required to develop a 
pretreatment program under § 403.8 of 
this Chapter. 

“Disposal practice” means the 
emitting, discharge, deposit, injection, 
dumping, spilling, leaking, or placing of 
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any solid waste or hazardous waste into 
or on any land, air, or water so that such 
solid waste or hazardous waste or any 
constituent thereof may enter the 
environment or be emitted into the air or 
discharged into any waters, including 
groundwaters; 

“Distributor” means the person © 
responsible for distributing and 
marketing sewage sludge and sludge 
derived products. 

“Facility” means all land and 
structures, other appurtenances, and 
improvements on the land used for the 
treatment, storage, processing, 
utilization, or disposal of sewage sludge. 

“Federal Facility” means the 
buildings, installations, structures, land, 
public works, equipment, aircraft, 
vessels, and other vehicles and property, 
owned by, or constructed or 
manufactured for the purpose of leasing 
to, the Federal government. 

“Generator” means the owner or 
operator of a treatment works (but not 
including individual household septic 
tanks or portable toilets) or any person 
whose act or process produces sewage 
sludge. 

“Indian lands” means (a) all land 
within the limits of any Indian 
reservation under the jurisdiction of the 
United States Government, 
notwithstanding the issuance of any 
patent, and, including rights-of-way 
running through the reservation, (b) all 
dependent Indian communities within 
the borders of the United States whether 
within the original or subsequently 
acquired territory thereof, and whether 
within or without the limits of a State, 
and (c) all Indian allotments, the Indian 
title to which have been extinguished, 
including rights-of-way running through 
the same. 

“Indian tribe” means any Indian tribe, 
band, nation or other organized group or 
community having a governing body 
recognized by the Secretary of the 
Interior. 

“Municipality,” as defined in section 
502(4) of the Clean Water Act, means a 
city, town, borough, county, parish, 
district, association, or other public 
body (including an intermunicipal 
agency of two or more of the foregoing 
entities) created under State law, or an 
Indian tribe or an authorized Indian 
tribal organization, having jurisdiction 
over sewage sludge management, or a 
designated and approved management 
agency under section 208 of the Clean 
Water Act. This definition includes a 
special district created under State law 
such as a water district, sewer district, 
sanitary district, utility district, drainage 
district, or similar entity, or an 
integrated waste management facility, 





Federal Register / Vol. 51, No. 23 / Tuesday, February 4, 1986 / Proposed Rules 


as defined in section 201(e) of the Clean 
Water Act, which has one of its 
principal responsibilities the treatment, 
transport, or disposal of sewage sludge 
in a particular geographic area. [see 40 
CFR 35.2005(b){27}} 

“Project” means a plan, approach or 
practice which a community adopts for 
its sludge management activities. 

“Publicly Owned Treatment Works” 
or “POTW” means a treatment works, 
as defined in paragraph (u) of this 
section, which is owned by a State or 
municipality. 

means the liquid and solid 
material pumped from a septic tank, 
cesspool, or stic waste 
treatment system when the system is 
cleaned. 

“Sewage Sludge” means any solid, 
semi-solid, or liquid residue which 
contains materials, removed from 
municipal or domestic wastewater 
during treatment, including primary and 
secondary solids, septage, and portable 
toilet wastes. 

“Sludge management practice” means 
the collection, storage, treatment, 
transportation, processing, monitoring, 
use, or disposal of sewage sludge. 

“Sludge management program” means 
the assistance, oversight, monitoring, 
and enforcement provided by Federal, 
State and local agencies to assure that 
treatment works comply with applicable 
State and Federal standards for sewage 
sludge use and disposal practices. 

“State” means a State, the District of 
Columbia, the Commonwealth of Puerto 
Rico, the Virgin Islands, Guam, 
American Samoa, the Trust Territory of 
the Pacific Islands, and the 
Commonwealth of the Northern Mariana 
Islands. 

“State Program Director” or “Program 
Director” means the chief executive 
officer of the State sewage sludge 
management agency. 

“State sewage sludge management 
agency” means the agency designated 
by the Governor as having the lead 
responsibility for managing or 
coordinating the approved State 
program under this Part. 

“State Sludge management Program/ 
Plan” means the State procedures for 
the review, approval, monitoring, and 
oversight of users and disposers of 
sewage sindge to assure compliance 
with Federal and State standards 
applicable to such practices. 

“Treatment Works,” as defined by 
section 212 of the Clean Water Act, 
means any devices and systems used in 
the collection, storage, treatment, 
recycling, and reclamation of municipal 
sewage waste of a liquid nature, 
including land dedicated for the storage, 


treatment, and disposal of sewage and 
resulting sludge. 

“Use” or “Utilization practice” means 
the treatment or final disposition of a 
waste material involving resource 

recovery, or beneficial use of 
all or part of the material for such 


purposes as energy recovery, and soil 
fertilization or conditi 


Subpart B—Development and 
Submission of State Programs 


§ 501.11 General requirements. 

(a) States shall submit an approvable 
sludge management plan to 
EPA for approval within 12 months of 
the promulgation of this regulation. 
However, the Regional Administrator 
may extend this period for up to 12 more 
months if necessary to complete State 
legislative action. Such Sludge 
Management Program submissions may 
be developed and implemented as a part 
of the State's Water Quality 
Management Planning Process (40 CFR 
Part 130), Solid Waste Management 
Program Plans (40 CFR Part 256), or 
other plans. 

(b) Unless the Governor indicates 
otherwise in his letter [see § 501. Az{a)}. 
the Program Director shall have the 
authority to execute all documents 

concerning submission and approval of 
the State program under this Part. The 
Program Director may further delegate 
this responsibility in writing. 
(c) The State's initial program 
submission may request approval of a 
complete sludge management program, 
as defined by these regulations, or 
elements thereof. Examples of elements 
of a complete program are provided in 
guidance published by the 
Administrator. When requesting 
approval for less than a complete 
program, the State's initial submission 
must include a plan and schedule to 
implement a complete sludge 
management program within five years 
of the date of promulgation of these 
regulations. The initial submission 
should generally describe the individual 
program elements the State proposes to 
implement; however, the detailed 
processes, , application 
forms, permit or approval forms, and 
reporting forms [see § 501.13{b){1}-(6)] 
for program elements to be implemented 
more than one year after initial program 
submission need not be included. These 
documents together with additional 
statutes, regulations, and Statement of 
Legal Authority are to be submitted to * 
the Regional Office not less than 90 days 
before the State intends to implement 


Memorandum of Agreement (see 
$501.22) should ver forth the procedure 


for submitting these documents and 
obtaining specific approval of the 
program elements, but submission and 
approval procedures should be in 
general conformance with §§ 501.12 and 
501.21. 

(d) Before submitting its program, the 
State shall consult with interested and 
affected groups and citizens. The State 
shall provide notice of availability and 
make copies of the submission available 
to the public for review and comment at 
least 30 days prior to the anticipated 
submission to EPA. If public meetings or 
hearings are held, States are encovraged 
to offer the Regional Administrator the 
opportunity of conducting the meeting or 
hearing jointly with the State. Public 
participation shall conform with 40 CFR 
Part 25; a iveness summary as 
described in 40 CFR 25.8 shall be 
included with the State submission. 

(e) The Regional Administrator may 
provide funds to be used by State 
agencies designated pursuant to 
§ 501.12{a) for the development of sludge 
management programs. These funds 
may be allocated to the States under 
section 205{j) of the CWA or other 
authorities as determined appropriate. 
These funds may not be used for 
program development after {insert date 
2 years after date of promulgation of the 
final regulation). Grant funds for 
development of sludge management 
programs shall be administered in 
accordance with 49 CFR Part 30; 40 CFR 
Part 35, Subpart A; 40 CFR 130; and/or 
other regulations that may govern funds 
used. 

(f) A Staté program differing from that 
described in § § 501.15, 501.16, and 501.17 
may be approved if the program 
submission includes an analysis 
showing how the State’s processes, 
procedures, program provisions, and 
legal authorities assure compliance with 
the Federal technical criteria and 
adequately protect public heaith and the 
environment. 


§ 501.12 Contents of State Sludge 
Management Program submissions. 

Any State seeking approval of a 
sludge management program under this 
Part shall submit the following to the 
Regional Administrator: 

(a) A letter from the Governor 
designating the State Sewage Sludge 
Management Agency. If more than one 
agency has sludge management 
responsibilities, the Governor shall 
designate a lead agency, department, or 
other official State body to coordinate 
sludge management activities, to apply 
for program approval, and furnish 

under this Part. The 
Regional Administrator may waive this 





requirement for States already 
controlling sludge use and disposal 
through State issued NPDES permits or 
other programs delegated to it by EPA. 


(b) A complete program description, in 


accordance with § 501.13; 

(c) A statement of legal authority in- 
accordance with § 501.14; 

(d)} Copies of.all applicable State 
statutes and regulations, including those 
governing State administrative 
procedures applicable to the sludge 
management program; 

(e) An inventory of all sewage sludge 
generators and sewage sludge disposal 
facilities in the State and procedures for 
keeping the inventory current (as to 
septage and portable toilet pumpings, 
the inventory need only list the 
commercial firms which pump and 
service septic tanks and portable 
toilets); 

(f) An inventory of known violations 
of existing Federal or State sludge 
management requirements or major 
sewage sludge management problems 
(e.g., large backlog in sludge volumes, 
serious equipment failures, potential 
cases of public health or environmental 
harm), and a schedule for corrective 
action; 

(g) A description of the State's 
program for regulating the disposal of 
septage and portable toilet pumpings if 
handled under a program that is 
separate from that for sewage sludge; 

(h) If applicable, identification of any 
State or local sewage sludge 
management standards that are more 
restrictive than those issued under 
section 405 of the CWA and other 
applicable laws; 

(i) If applicable, a description of any 
bans or prohibitions imposed by State or 
local authorities on spesific sewage 
sludge management practices; 

(j) A responsiveness summary of 
public participation under § 501.11(e). 


§ 501.13 Program description. 

The program description provided 
with the State program submission must 
include: 

(a) A description of the scope, 
structure, and coverage of the State’s 
current sludge management program. 

(b) A narrative description of a 
program (current, improved, or 
expanded) complying with this Part and 
including: 

(1) A showing of how the State will 
achieve the sludge management goals 
listed in § 501.2; 

(2) A listing of the sludge-use and 
disposal practices to be controlled or 
regulated; 

(3) The processes and procedures to 
be used for reviewing the planning, 


design, construction and operation of 
sludge management facilities; 

(4) The processes and procedures to 
be used for compliance monitoring and 
enforcement, and reporting to EPA; 

(5) Copies of any application form(s), 
permit or approval form(s).and reporting 
form(s) the State uses or intends:to use; 

(6) A description (including 
organization charts) of the organization, 
structure, and responsibilities of the 
State agency or agencies which will 
administer the program. 

(c) A listing and schedule of 
additional actions necessary to fully 
effect the program elements to be 
implemented within one year of program 
submittal. 

(d) An estimate of the resources for 
implementing the program described in 
(b) of this section. 

(e) If applicable, a schedule for 
implementing the remaining elements of 
a complete program. Elements of a 
complete program are explained in 
guidance published by the 
Administrator. 


§ 501.14 Statement of legal authority. 

Any State program submission under 
this Part shall include a legal opinion 
from the State Attorney General (or 
other appropriate State legal counsel) as 
to whether the laws of the State provide 
adequate authority to carry out the 
program described under § 501.13. This 
statement shall include citations of the 
specific statutes, administrative 
regulations, and where appropriate, 
judicial decisions that demonstrate 
adequate authority. State statutes and 
regulations cited shall be either fully 
effective when the program is approved 
or shall be scheduled to become fully 
effective by a date identified in the 
Statement of Legal Authority. If a State 
seeks to carry out the program on Indian 
lands, the Statement shall include an 
appropriate opinion and analysis of the 
State's authority. 


§ 501.15 Program provisions and required 
elements. 


(a) Any complete State Sludge 
Management Program submitted for 
approval under this Part shall have the 
following as a minimum: 

(1) Regulations or other means to 
require existing and new facilities to 
comply with sludge use and disposal 
requirements issued under section 405 of 
the CWA and other Federal statutes; 

(2) Provisions for project-specific 
approval through permits, registration of 
operations, letters of approval, facility 
planning, or other means; 

(3) Requirements for generators and 
distributors of sewage sludge to have 
adequate contingency plans for handling 
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spills, on-site accidents, and other 
emergencies-that may threaten public 
health or the environment; 

(4) Requirements for generators and 
distributors of sewage sludge to submit - 
periodic monitoring reports; 

(5) Provisions for adequate 
compliance assurance procedures, to 
verify self-monitoring reports submitted 
to the State by POTWs and others who 
use or dispose of sewage sludge (see 
§ 501.16); 

(6) Provisions for enforcement against 
violators of the State sludge 
management program requirements (see 
§ 501.17); 

(7) Provisions for reporting 
information to EPA (see § 501.18); 

(8) Provisions for allowing EPA and 
other Federal enforcement agencies 
access to State records; and 

(9) Provisions for coordination among 
the various State and local programs - 
that may affect sewage sludge 
management activities and practices, 
such as: 

(i) Public Health Programs, 

(ii) Water Quality Management 
Programs (e.g., programs dealing with 
surface and groundwater quality 
protection, marine water and estuary 
protection, pretreatment, point and non- 
point water pollution source controls), 

(iii) Solid Waste Management 
Programs (including both Hazardous 
and Non-Hazardous Solid Waste 
Control Programs), 

(iv) Air Quality Management 
Programs, 

(v) Sludge quality and environmental 
monitoring programs, 

(vi) Programs providing direct 
financial and/or technical assistance to 
POTWs, 

(vii) Other related State programs for 
soil conservation, strip mine 
reclamation, etc., and 

(viii) Programs providing for public 
education and information 
dissemination about environmental 
issues. , 

(b) The State's sludge management 
program shall address all sewage sludge 
management practices used in the State, 
including associated transport and 
storage, that are practiced or planned to 
be practiced in the State. The State 
sludge management program shall also 
be applicable to all Federal facilities in 
the State. Sludge management activities 
and practices shall include as 
applicable: 

(1) Sludge treatment, processing, and 
short term storage practices, including; 

(i) Digestion, composting, heat 
treatment, and drying, 

(ii) Lagoons and stockpiles, 
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(iii) Sludge treatment, processing, and 
transport activities, as may be covered 
by Federal regulations. 

_(2) Sludge use and ultimate disposal 
practices, including 

(i) Land application, 

(ii) Landfill 

(iii) Distribution & marketing, 

(iv) Incineration, 

(v) Ocean disposal, and 

(vi) Any other sludge use and disposal 
practices as may be covered by Federal 
regulations. 

(c) Sections 106 (a) and (d) of the 
Marine Protection Research and - 
Sanctuaries Act (MPRSA), 33 U.S.C. 
1416, generally preclude States from 
Regulating or issuing permits for ocean 
dumping. Nothing in this regulation is 
intended to confer on the States the 
authority to engage in the regulation or 
permitting of ocean dumping in 
contravention of the provisions of 
sections 106 (a) and (d) of the MPRSA. 

(d) Nothing in this Part prevents a 
responsible State or political 
subdivision thereof, or interstate agency, 
from adopting or enforcing requirements 
established by State or local law that 
are more stringent or more extensive 
than those required in this Part or in any 
other Federal statute or regulation. 
Nevertheless, because a goal of sludge 
management programs should be to 
encourage use of sludge management 
practices that beneficially use sludge 
while maintaining or improving 
environmental quality and protecting 
public health [see § 501.2(a)], State or 
local agencies should not ban or 
unreasonably restrict any sewage sludge 
management practice unless local 
circumstances require such restrictions. 


§ 501.16 Requirements for Compliance 
Evaluation Program 


(a) State compliance monitoring 
programs shall provide for: 

(1) Receipt, storage, evaluation for 
possible enforcement action, and 
retention of notices and reports required 
of facilities for a minimum of three 
years, or longer if needed for 
enforcement action; 

(2) Investigation and possible 
enforcement for failure to submit 
required notices and reports; 

(3) Establishing priorities for 
oe and enforcement actions, 
an 

(4) Receiving and investigating, where 
appropriate, information obtained from 
private citizens and others regarding 
violations of applicable program . 
requirements. 

(b). State programs shall have written 
procedures for periodic inspection and 
surveillance of regulated facilities. EPA 
recommends atleast annual inspections 


of facilities handling sewage sludge 
generated by POTWs required to 
operate pretreatment programs under 

§ 403.8 of this Chapter, The Agency also 
recommends that States closely 
coordinate these inspections with those 
required in conjunction with 
pretreatment, NPDES, RCRA, and other 
programs, and encourage the 
involvement of local regulatory agencies 
to assist in their periodic inspection and 
surveillance efforts. 

(1) The inspections of sewage sludge 
management facilities and activities 
under this program shall: 

(i) Determine compliance or 
noncompliance with minimum Federal 
requirements and other program 
requirements; and 

(ii) Verify the accuracy of information 
submitted by facilities in self monitoring 
reports, including adequacy of sampling, 
monitoring, and other methods used by 
facilities to develop that information. 

(2) State investigations and 
inspections shall include obtaining 
samples and collection of other 
information in a manner that will 
produce evidence admissable in an 
enforcement proceeding or in court (i.e., 
using proper chain of custody 
procedures). 

(c) Appropriate representatives of the 
State shall have authority to enter any 
site or premises subject to regulation or 
in which records relevant to program 
operation are kept in order to evaluate 
and/or copy any records, and inspect, 
monitor, collect samples, or otherwise 
investigate compliance with the State 
Program requirements. 

) State sludge management program 
compliance evaluation programs shall 
have procedures for: 

(1) Maintaining a schedule of any 
reports that POTWs and others who use 
and dispose of sewage sludge must 
submit to the State; — 

(2) Initial screening of all facility 
compliance information to identify 
violations and to establish priorities for 
further substantive technical evaluation; 

(3) Conducting a substantive technical 
evaluation when the initial screening of 
all compliance information indicates 
follow-up action is necessary; 

(4) Maintaining an information 
management system that supports the 
compliance evaluation activities of this 
Part. 


§501.17 Requirements for enforcement 
authority. 

(a) Any: State agency administering a 
program shall have available the ~ 
following remedies for violations of 
State program requirements: 

(1) To order any person to halt or 
modify: any unauthorized activity that is 
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endangering or causing damage to 
public health or the environment (e.g.. 
by use of an administrative cease and 
desist order); 

(2) To request courts of competent 
jurisdiction to enjoin any threatened or 
continuing violation of any program 
requirement; 

(3) To assess, or sue to recover in 
court, civil penalties appropriate to the 
violation. Civil penalties shall be 
recoverable for the violation of any 
program requirement; any duty to allow 
or carry out inspection, entry or 
monitoring activities; or, any regulation 
or orders issued by the State Program 
Director. These penalties shall be 
assessable at the amount of $5,000 a day 
for each violation or other amounts 
agreed upon by the Regional 
Administrator and State Program 
Director as adequate to deter violations. 

(b) The burden of proof and degree of 
knowledge or intent required to bring 
suit under State law for establishing 
violations under paragraph (a)(3) of this 
section'shall be no greater than the 
burden of proof or degree of knowledge 
or intent EPA must provide when it 
brings-an action under the appropriate 
Act; 

(c) The civil penalty (as provided in 
paragraph (a)(3) of this séciion) shall be 
assessable for each instance of violation 
and, if the violation is continuous, shall 
be assessable for each day of violation. 

(d) Any State agency administering a 
program should consider obtaining the 
authority to impose injunctive relief and 
civil penalties administratively. This 
authority would be in addition to the 
requirements of paragraph (a) of this 
section. 


§ 501.18 Program reporting to EPA. 

The State Program Director shall 
prepare Quarterly Sludge Violation 
Reports and Annual Reports as detailed 
below. These reports shall serve as the 
main vehicle for the State to report on 
the status of its sludge management 
programs, update its inventory of 
sewage sludge generators and sludge 
disposal facilities, and provide 
information on substantial incidents of 
noncompliance. The States Program 
Director shall submit these reports to 
the Regional Administrator according to 
a mutually agreed-upon schedule. The 
Quarterly Sludge Violation Reports and 
Annuai Reports specified below may be 
combined with other reports to EPA 
(e.g., existing NPDES or RCRA reporting 
systems) where appropriate. 

(a) An Annual Report shall have the 
following elements: 

(1) Information to update the 
inventory of all sewage sludge 
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generators and sewage sludge disposal _ 
facilities submitted with the program 
plan or in previous annual reports, 
including as appropriate: 

(i) Name and location. 

(ti) NPDES permit number, if any, 

(iii) RCRA permit number, if any, 

(iv) State permit number, if any, 

(v) Sludge management practice used, 

i production volume, 
pollutant concentrations 

compared to applicable standards, 

(viii) Summary of the above data by 
sludge use and disposal practice, 

(ix) Identification of non-complying 
facilities; 

(2) A description of any program 
ae not reported during the past 

m3) Information on Substantial Non- 
Compliance of Class I Facilities. 
“Substantial” as used in this sense 
means those cases of noncompliance 
which may adversely affect the 
environment or public health. The - 
information shall include: 

PR Incidences of noncompliance sech 


mA) Significant failure to er with 
minimum F requirements for 
sludge use or disposal practices under 
40 CFR Part 503 or other Federal Federal 
reglations, 

(Bt Failure to compete construction of 


(C) Failure to provide required 
compliance monitoring reports or 
submission of reports that are so 
deficient as to cause misunderstanding 
and thus impede the review of the status 
of compliance, 

(D) Significant noncompliance with 
other program requirements, 

(E) Unnexplained presence of 
elevated levels of toxic or hazardous 
substance{s) in a facility's sewage 
sludge, 

(F) Other significant events that the 
State Program Director determines to 
have occurred; 

(ii) For each incident of substantial 
non-compliance the Annual Report shall 
provide: 

(A) A brief description and datafs} of 
the event. If records for a facility show 
noncompliance of more than one type 
under the shudge management program, 
the information should be combined into 
a single entry for each such facility, 

(B) The date(s} and a brief description 
of the action(s) taken to ensure timely 
and appropriate action to achieve 
compliance; 


(C) Status of the instance({s) of 
noncompliance with the date of 
resolution, 

({D} Any details which tend to explain 
or mitigate the instance(s} of non- 
compliance; 

(iii) A summary of the number and 
type of violations by sludge use and 
disposal practice; 

(iv) A list of facilities brought into 
compliance since the last report; 

(v) A summary of thé results of 


- periodic State compliance monitoring 


efforts to verify self-monitoring reports 
[$ 501.16(b)]. 

(4} Information on Substantial Non- 
compliance of Non-Class I Facilities 
shall include: 

(i} A tabular listing which identifies: 

(A) The non-complying facility by 
name or reference number, 

(B) The type of non-compliance [see 
list in paragraph (a){3)(i) of this section], 

(C) How long the facility has been in 
non-compliance, and 

(D) What steps are being taken to 
bring these facilities into compliance; 

(ii) A summary of the number and 
type of violations by sludge use and 
disposal practice; 

{iii} A separate list of non-Class I 
facilities (along with any applicable 
permit numbers) that are one or more 
years behind in their schedules for 
achieving compliance; and 

{iv} A list of non-Class I facilities 
brought into compliance since the last 
report. 

(b) At a minimum, Quarterly Sludge 
Violation Reports (QSVRs} shall provide 
a tabular summary of the incidents of 
“substantial” non-compliance which 
occurred in the previous quarter by 
Class I facilities. The State Program 
Director and Regional Administrator 
may choose to include reporting of 
incidents of substantial non-compliance 
by additional non-Class | facilities at 
their discretion. The tabular summary 
wil identify: 

(1} The non-complying facilities by 
name or reference number; 

(2) The type of non-compliance [see 
list in paragraph (a)(3)(i) of this section]; 

(3) How long the facility has been in 
non-compliance; and 

(4) What steps are being taken to 
bring these facilities back into 


* compliance. 


§ 501.19 Indian lands. 


If a State does not demonstrate 
adequate legal authority to carry out the 
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program on Indian lands in accordance 
with § 501.14, EPA and the government 
of the affected Indian tribe will seek to 
define an appropriate role for the tribal 
government in carrying out program 
activities to meet the goals of §501.2. 


Subpart C—Federal Approval, Revision 
and Oversight of State Programs 


$501.21 Review and approval procedures. 

(a} Within 30 days of receipt by EPA 
of a State program submission, EPA will 
notify the State whether its submission 
is complete. If it is incomplete, EPA will 
identify the missing items. 

(b) The Regional Administrator shall 
hold a public hearing whenever he or 
she finds, on the basis of requests, a 
significant degree of public interest in 
the program approval decision. The 
Regional Administrator may also hold a 
public hearing at his or her discretion, . 
whenever such a hearing might clarify 
one or more issues involved in the 
approval decision. A single hearing held 
jointly by EPA and the State satisfies 
the requirements of this paragraph. 

(c) Within 90 days of receiving a 
complete State submission, the Regional 
Administrator shall notify the State 
whether its program has been approved 
or disapproved, based on the 
requirements of this Part. The Regional - 
Administrator shall prepare a separate 
responsiveness summary which 
identifies the public’s concerns and 
provides the Agency's response to these 
concerns. If the Regional Administrator 
disapproves the State Program, the State 
shall be notified of the reasons for 
disapproval and any revisions or 
modifications to the State program that 
may be necessary to obtain approval. 

(d) The State and EPA may extend the 
90-day review period by mutual 
agreement. 


(e) If the State’s submission is 
materially changed during the 90-day 
review, either as a result of EPA’s 
review or the State action, the official 
review period shall begin again upon 
receipt of the revised submission. 

(f) Notice of program approval shall 
be published by EPA in the Federal 
Register. 


§ 501.22 Memorandum of agreement. | 


(a) For each State program submission 
that is to be approved, the Regional 
Administrator shall develop a 
Memorandum of Agreement to be 
executed by him/her and the State 
representative designated under 
§ 501.12{a) that shall become effective 
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when signed by both parties. In addition 
to meeting the requirements of 
paragraph (b) of this section, the 
Memorandum of Agreement may 
include other terms, conditions, or 
agreements consistent with this part and 
relevant to the administration and 
enforcement of the State’s Sludge 
Management Program. 

(b) The Memorandum of Agreement 
shall include the following: 

(1) Provisions specifying the frequency 
and content of reports, documents and 
other information that the State is 
required to submit to EPA (§ 501.18); 

(2) When partial programs are initially 
proposed and approved, a schedule and 
mechanism for approving the remaining 
program elements; 

(3) Procedures to assure coordination 
of compliance monitoring and 
enforcement activities by the State and 
EPA, including such activities as 
investigating information obtained 
regarding violations of Federal 
requirements and establishing the 
frequency of comprehensive surveys 
and periodic inspections of the sludge 
management facilities and activities of 
local POTW owners and operators. 

(4) When appropriate, provisions for 
joint processing of permits by the State 
and EPA for facilities or activities which 
require permits from both EPA and the 


State under different programs (See for ~ 


example 40 CFR 124.4). 

(5) Assurance that the State will 
implement and maintain the program 
described in its submission. 

(6) Provisions for EPA monitoring and 
oversight of the State's sludge 

_ Management activities covered by this 
agreement. The State shall allow EPA to 
review all State records, reports, and 
files relevant to the administration and 
enforcement of the approved program. 

(7) Provisions for modification of the 
Memorandum of Agreement in 
accordance with this Part. 

(c) If applicable, the Memorandum of 
Agreement should be consistent with 
the work program under which the 
sludge management program is funded 
[see § 501.11(a)}, and should be 
consistent with the State’s continuing 
planning process for water quality 
management. 


(d) The provisions of the 
Memorandum of Agreement specified in 
paragraphs (a) through (c) of this 
section, may be contained in other 
agreements for administration of 
pollution control programs by mutual 
agreement of the State and EPA: 


§ 501.23 Procedures for revision and EPA 
oversight of State programs. 

(a) A State with an approved program 
or which has interim approval of its 
program shall notify the Regional 
Administrator of any proposed 
modifications to its basic statutory or 
regulatory authority, its forms, 
procedures, requirements or significant 
change in its staffing level, operating 
budget, or organizational structure that 
may affect its ability to implement or 
continue the approved program. 

(b) A State with an approved program 
or which has interim approval of its 
program shall notify EPA whenever it 
decides to transfer all or part of any 
program from the approved State 
agency, and shall identify any new 
division of responsibilities among the 
agencies involved. The Program 
description and organizational charts 
required under § 501.13(b) shall be 
appropriately revised and resubmitted. 


(c) If the Regional Administrator 
determines that changes in the State 
program are significant: 

(1) The State shall, upon request by 
the Regional Administrator, submit a 
modified program description, statement 
of legal authority, or such other 
documents as EPA determines to be 
necessary under the circumstances; 

(2) EPA may require public 
participation during the process of 
revising a State Program, in accordance 
with the provisions of § 501.11(e); 

(3) The Regional Administrator shall 
approve or disapprove program 
revisions and, if necessary, revise the 
Memorandum of Agreement within the 
time restraints specified in § 501.21; 

(4) A program revision shall become 
effective upon notice of the approval by 
the Regional Administrator or, if 
required, signature of the revised 
Memorandum of Agreement by both the 
State and EPA. 

(d) Whenever the Regional 
Administrator has reason to believe that 
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circumstances have changed with 
respect to a State program, he/she may 
initiate a thorough review of the State 
Program, including legal authorities, and 
require supplemental information or 
submissions similar to those identified 
in paragraph (c) of this section. 


§ 501.24 Withdrawal of program approval 
and other sanctions. 

(a) The Administrator may withdraw 
approval of all or portions of a State 
program when the State no longer 
complies with the requirements of this 
part, and the State fails to take 
corrective action. Such circumstances 
include the following: 

(1) The State’s legal authority no 
longer meets the requirements of this 
part, including: 

(i) Failure of the State to promulgate 
or enact new authorities when 
necessary; or 

(ii) Action by a State legislature or 
court striking down or limiting State 
authorities. 

(2) A major or significant failing of the 
approved State Sludge Management 
Program to exercise control over 
activities required under this part, 
resulting in a failure to comply with the 
approved program or EPA technical 
criteria. 

(3) The State's enforcement program 
fails to comply with the requirements of 
this part, including: 

(i) Failure to act on violations of 
permits or other program requirements; 

(ii) Failure to seek adequate 
enforcement penalties or to collect 
administrative fines when imposed; or 

(iii) Failure to inspect and monitor 
activities subject to regulation. 

(4) The State program fails to comply 
with the terms of the Memorandum of 
Agreement requried under § 501.22. 

(b) Before withdrawal, the Regional 
Administrator will hold a public hearing 
and provide an opportunity for the State 
to justify why the program approval 
should not be withdrawn. 

(c) Notice of withdrawal of program 
approval shall be published in the 
Federal Register. 


[FR Doc. 86-2045 Filed 2-3-86; 8:45 am] 
BILLING CODE 6560-50-M 
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DEPARTMENT OF EDUCATION 


' AGENCY: Department of Education. 
ACTION: Final regulations. 


SUMMARY: The Secretary amends the 


final regulations for the Pell Grant 
Expected Family Contribution Schedule 
for the 1986-87 award year. These 
regulations are amended by setting forth 
the family size offsets in accordance 
with section 5 of the Student Financial 
Assistance Technical Amendments Act 
of 1982 (Pub. L. 97-301), as amended by 
section 4 of the Student Loan 
Consolidation and Technical 
Amendments Act of 1983 (Pub. L. 98-79), 
and by Section 707 of the Education 
Amendments of 1984 (Pub. L. 98-511). 
The family size offset tables are part of 
the formulas used in determining 
student eligibility for Pell Grants on the 
basis of financial need. 

EFFECTIVE DATE: These regulations take 
effect either 45 days after publication in 
the Federal Register or later, if Congress 
takes certain adjournments. It should be 
noted, however, that these regulatory 
amendments apply only to the award of 
student financial assistance under the 
Pell Grant Program for periods of 
enrollment beginning on or after July 1, 
1986. If you want to know the effective 
date of these regulations, call or write 
the Department of Education contact 
person. 

FOR FURTHER INFORMATION CONTACT: 
Fred Sellers, Chief, Pell Grant Policy 
Section, or Deborah Cohen, Pell Grant 
Program Specialist, Office of Student 
Financial Assistance, U.S. Department 
of Education, [ROB-3, Rod6m 4318], 400 
Maryland Avenue SW., Washington, DC 
20202. Telephone (202) 472-4300. 


SUPPLEMENTARY INFORMATION: 
Background 


The Family Contribution Schedule 
includes-“offsets” based on family size 
which are used in computing the size of 
the Pell Grant. The offsets, which 
represent basic subsistence costs for 
families, are subtracted from the income 
of the student and his or her family 
along with other deductions to derive 
“discretionary income.” A portion of 
discretionary income is assessed as the 
student's expected family contribution. 

On May 7, 1985, the Secretary issued 
the final regulations for the Pell Grant 
Expected Family Contribution Schedule 
for the 1986-87 award year. The 
regulations were published in 


compliance with Section 707 of the 
Education Amendments of 1984 (Pub. L. 
98-511). However, the family size offset 
tables were not published at that time; 
section 5 of Pub. L. 97-301 as amended 
by section 4 of Pub. L. 98-79 and by 
section 707 of Pub. L. 98-511, requires 
that the family size offsets for the 1986- 
87 Pell Grant Expected Family 
Contribution Schedule be based upon 
the offsets used in the 1985-86 Pell 
Grant Expected Family Contribution 
Schedule, adjusted by a percentage 
change equal to the percentage increase 
or decrease in the Consumer Price Index 
for Wage Earners and Clerical Workers 
published by the Department of Labor, 
rounded to the nearest $100. That 
section also provides, in effect, that the 
percentage change is the percentage 
difference between the arithmetic mean - 
for the period of October 1, 1983, 
through September 30, 1984, and the 
arithmetic mean for the period of 
October 1, 1984, through September 30, 
1985. Finally, that section, in effect, 
directs the Secretary to publish the 
family size offset tables for the 1986-87 
Pell Grant Family Contribution Schedule 
immediately after the Secretary of Labor 
publishes the Consumer Price Index for 
September, 1985. Therefore, these tables 
are now being published. Because the 
CPI was increased by 3.6 percent, the 
offsets used in 1985-86 were multiplied 
by 1.036 and the results were rounded to 
the nearest $100. 


Technical revisions 


Typographical Errors 


A technical revision is being made to 
correct a typographical error in § 690.48 
of the 1986-87 Family Contribution 
Schedule that was published in the 
Federal Register on May 7, 1985. In 
§ 690.48(a)(2), 1986 rather than 1985 is 
the year during which a spouse must 
have lost his or her job for at least 10 
weeks, and in § 690.48(b), 1986 rather 
than 1985 is the year for which received 
and expected income is to be reported. 


Social Security Educational Benefits 


The Secretary is making a technical 
revision to the 1986-87 Family 
Contribution Schedule by deleting the 
requirement in §§ 690.33, 690.33a; and 
690.43, not to report Social Security 
educational benefits received on 
account of or by the student since these 
benefits are no longer being awarded. 


Waiver of Notice of Proposed 
Rulemaking 


In accordance with section 5 of the 
Student Financial Assistance Technical 
Amendments Act of 1982 (Pub. L.:97- 
301), as amended by section 4 of the 
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Student Loan Consolidation and 
Technical Amendments Act of 1983 
(Pub. L. 98-79), and by section 707 of the 
Education Amendments of 1984 (Pub. L. 
98-511), the Secretary is required to 
publish the family size offsets used in 
the 1985-86 award year schedule, 
adjusted by the percentage increase or 
decrease in the Consumer Price Index 
for Wage Earners and Clerical Workers 
published by the Department of Labor. 
The other changes being made are to 
correct typographical errors and to 
reflect a change in the Social Security 
law. Accordingly, the Secretary finds 
that publication of a proposed rule in 
this instance would be unnecessary 
within the meaning of 5 U.S.C. 553(b)(B), 
and is publishing these rules as final 
regulations. 


Executive Order 12291 


These regulations have been reviewed 
in accordance with Executive Order 
12291. 

They are classified as non-major 
because they do not meet the criteria for 
major regulations established in the 
Order. 


Regulatory Flexibility Act Certification 


The Secretary certifies that these 
regulations will not have a significant 
economic impact on a substantial 
number of small entities. These 
regulations set forth the family size 
offsets for the Pell Grant Family 
Contribution Schedule and make other 
technical changes to the regulations. 


List of Subjects in 34 CFR Part 690 


Administrative practice and 
procedure, Education, Education of 
disadvantaged, Grant programs— 
education, Student aid. 


Citation of Legal Authority 

A citation of statutory or other legal 
authority is placed in parentheses on the 
line following each substantive 
provision of these regulations. 

Dated: January 29, 1986. 
William J. Bennett, 
Secretary of Education. 
(Catalogue of Federal Domestic Assistance 
Number: 84.063, Pell Grant Program) 


The Secretary amends Part 690 of 
Title 34 of the Code of Federal 
Regulations as follows: 


PART 690—PELL GRANT PROGRAM 


1. The authority for Part 690 is revised 
to read as follows: 

Authority: Sec. 411, Higher Education Act 
of 1965, as amended (20 U.S.C. 1070a], unless 
otherwise noted. 
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2. In § 690.33, paragraph (b)(1)(iii) is 
revised to read as follows: 


§ 690.33 Effective family income. 


* * * * * 


(b) *eet 

(1) ‘et 

(iii) Other income upon which no 
Federal income tax is paid. Examples of 
income to be reported include child 
support payments and income from 
income maintenance programs such as 
welfare benefits. ; 


* * * * * 


3. In § 690.33a, paragraph (b)(3) is 
revised to read as follows: 


§ 690.33a Effective student income. 

(b) ee 

(3) Other income upon which no 
Federal income.tax is paid. Examples of 
that income include child support 
payments, and income from income 
maintenance programs such as welfare 
benefits. 
* - * * * 

4. In § 690.34, paragraph (a)(1)(i) is 
revised to read as follows: 


§ 690.34 Computation of the expected 
family contribution for a dependent student 
from the effective family income. 


. * * *. . 


*ee 


(a) 
(1){i) A family size offset in the 
amount specified in the following table. 


Famicy Size OFFSETS © 


Famicy Size OrFseTs—Continued 


Plus $1,600 for each additional family member over 6. 
* * * * * 


5. In § 690.34a, paragraph (a)(1) is 
revised to read as follows: 


§690.34a Computation of the expected 
family contribution for a dependent student 
from the effective student income. 


* * * * * 


eet 
a 


(1) If the parental discretionary 
income is positive, the dependent 
student offset, which is derived from the 
family size offset (See § 690.34(a)(1)(i)), 
is in the amount specified below: 


Dependent Student Offset 


Single student 
Married student 


* * *. * 


6. In § 690.43, paragraph (b)(1)(iii) is 
revised to read as follows: 


§ 690.43 Effective family income. 

(b) C.8, & 

(1) eee 

(iii) Other income upon which no 
Federal income tax is paid. Examples of 
that income include child support 
payments, and income from income 
maintenance programs such as welfare 
benefits. 


* * * * * 
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7. In § 690.44, paragraph (a)(1)(i) is 
revised to read as follows: 


§ 690.44 Computaiion of the ow 
famiiy contribution for an 
student from the effective family cll 


* * * * * 


(a)* * * 
(1)(i) A family size offset in the 
amount specified in the following table. 


Famicy SizE OFFSETS 


Pius $1,600 for each additional family member over 6. 
* * * * * 


8. In § 690.48, paragraphs -(a)(2) and 
(b) are revised to read as follows: 


§ 690.48 Extraordinary circumstances 
affecting the expected family contribution 
determination for an independent student. 


(a)* ** 

(2) A spouse whose 1985 incomé from 
work must be reported under § 690.43 
has lost his or her job for at least 10 
weeks during 1986. 


+ * * * * 


(b) For an application submitted under 
paragraph (a), the student shall include 
the income already received for 1986 
and an estimate of the income to be 
received for the remainder of that year. 


* * * * * 


[FR Doc. 86-2447 Filed 2-3-86; 8:45 am] 
BILLING CODE 4000-01-M 
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